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ESTOPPEL IN A’!’ TACHMENT SUITS. 


In the recent case of Roach v. Brannon,} 
considerable space is given by the Supreme 
Court of Mississippi to a discussion of the in- 
teresting question, whether an attachment of 
a debtor’s property will be justified by verbal 
declarations of the debtor, to the effect that 
he has done or is about to do an act which is 
by statute made a ground for attachment. It 


was a case in which, under the provisions of ' 


the Mississippi statutes (which change the 
rule formerly in force in that State), the de- 
fendant, by a plea in abatement, contested 
the truth of the allegations of the affidavit on 
which the attachment had issued. If the 
plaintiff faired to prove in sucha case the 
truth of those allegations, the attachment 
would fail and the property would be released 
therefrom. The question whether the defend- 
ant was estopped by his own declarations to 
deny the truth of the allegations on which the 
attachment was issued, was not presented by 
the proof in that case. Still this question was 
discussed by the court, in order to remove 
the misapprehension of counsel as to the ef- 
fect and bearing of earlier cases in which the 
question was directly decided. It had been 
supposed by counsel whe argued Roach v. 
Brannon, that those earlier cases took notice 
of the belief or opinion under which the plain- 
tiff had made his affidavit and sued out his 
attachment. The court explained that neither 
the belief of the plaintiffs, nor the grounds of 
that belief, furnished any test of the correct- 
ness of the proceeding, but that the true prin- 
ciple of the earlier cases referred to was that 
of an estoppel upon the debtor in the attach- 
ment, based upon his own unequivocal decla- 
rations. This point of practice in attachment 
cases merits more than a passing notice, be- 
cause of its novelty. It does not appear to 
have yet entered into consideration in the ad- 
judications of other courts. The decisions in 
Cocke v. Kuykendall and Morgan v. Nunes, 


| 57 Miss. 490. 
Vol. 11—No. 25. 





below referred to, though antedating the last 
edition of Mr. Drake’s excellent work on the 
Law of Attachment, were not noticed there- 
in; nor would it seem that the attention of 
that painstaking writer was ever called to this 
subject. 

In Cocke v. Kuykendall,” decided in 186 6 
the plaintiff, to sustain the truth of the alle 
gations on which the attachment was issued, 
proved and relied on declarations made by 
the defendant ; and the verdict of a jury, sup- 
porting the plea in abatement in disregard of 
that evidence, was set aside by the appellate 
court, which said: ‘‘The affidavit was found- 
ed upon tacts, fully justifying it, derived 
from the defendant. It does not lie in his 
mouth to say that his statements made to the 
plaintiff, and upon the truth of which plaint- 
iff relied, and had a right to rely, were all 
false, and therefore plaintiff's attachment 
was wrongfully sued out.’’ In Morgan v. 
Nunes,® decided in 1877, the same doctrine 
was applied to uphold a verdict of a jury on 
plea in abatement to an attachment, the court 
briefly saying: ‘‘If in suing out the writ, he 
[plaintiff’s agent] acted on the statement of 
Morgan, and the jury so believed, the case 
comes within the principle of Cocke v. Kuy- 
kendall, and the verdict should be upheld.’’ 

In Roach v. Brannon, at the October term, 
1879, the doctrine was, for the reasons above 
mentioned, stated in extenso. Said Chal- 
mers, J.: ‘*There may be cases in which the 
defendant will not be allowed to controvert 
the facts charged in the affidavit, by reason 
of his own previous conduct and declarations - 
but this does not affect the general principle 
that the issue to be tried is the truth of the 
averments contained in the affidavit. It is 
simply the application of the familiar doc- 
trine of estoppel, by which the defendant is 
precluded from showing the truta, be- 
cause, by his previous assertion of a 
falsehood, he has induced the plaintiff to in 
stitute a suit which will result in serious in 
jury to him if decided to be unfounded. 
Thus, if a debtor has placed on record a vol- 
untary conveyance of his property, or avowed 
his intention to do so, and a creditor believ- 
ing the conveyance to be genuine, or the as- 


2 41 Miss. 65. 
354 Miss. 308. 
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sertion to be sincere, has acted in suing out 
an attachment, in good faith, upon the belief 
thereby engendered, the debtor will not be 
allowed to say that the conveyance was a jest, 
or the assertion a piece of pleasautry. This 
is the doctrine illustrated in Cocke v. Kuy- 
kendall. The language used in that case is 
incorrect when it is said that ‘the issue to be 
tried and determined by the jury is, whether 
the said attachment was wrongfully sued out, 
and now whether the facts stated in the affida- 
vit were actually true or false.’ A more ex- 
act method of conveying the correct idea 
would be to say, that the plaintiff must estab- 
lish the truth of the facts averred in the affi- 
davit, unless the conduct of the defendant has 
been such as to preclude him from showing 
their falsity. It should be borne in mind 
that this estoppel will not arise because of 
erroneous and unfounded inferences, which 
the plaintiffs may have drawn from the de- 
fendant’s conduct, nor unless they have real- 
ly acted upon the faith of that conduct, and 
upon the belief engendered and honestly en- 
tertained therefrom. The language or con- 
duct must have been such as warranted the 
charges contained in the affidavit, the affiant 
must have believed them to be true, and that 
belief must have been caused by the acts or 
declarations of the debtor. Under such cir- 
cumstances only will the defendant be pre- 
cluded from showing the truth of the matter, 
and the plaintiff be relieved from establishing 
the existence of the facts charged by 
him.”’ 

This very full explanation of the doctrine 
of the law on this subject has been by some 
regarded as obiter dictum, inasmuch as the 
proof did not present the precise question 
for adjudication. However this may be, it 
is certain that if there may be grades of 
obiter dicta, this is of more than ordinary 
value—so close does it verge upon actual ad- 
judication—by reason of the fact that the 
necessities of Roach v. Brannon, called for 
a clear explication of the poimts decided in 
Cocke v. Kuykendall, and Morgan v. Nunes. 
For his lucid and careful statement of the 
doctrine, its principles, its extent and its 
limitations, Judge Chalmers is entitled to the 
thanks of bench and bar, who will no doubt 
accord to it the value justly attaching to all 
correct statements of legal principles, when 





made by one who has studied and mastered 
the subject of which he speaks. 

Wrompelmeir v. Moses * does not, it is 
conceived, furnish any authority to the con- 
trary. The declarations of the defendant, 
unexplained, would probably have sufficed to 
sustain the attachment, under the ruling in 
the Mississippi cases; and, indeed, there is 
an intimation in the opinion of the court that 
the point was considered. But the explana- 
tion of his declarations made by the defend- 
ant dispelled the supposition that they alone 
might work an estoppel. This, considered in 
connection with the extent of defendant’s 
assets, including real property, as shown by 
the proof, sufficed to defeat the attachment 
which had been based on a supposed removal 
of his property from the State. 

Doubtless the facts of such cases as Cocke 
v. Kuykendall and Morgan v. Nunes, fur- 
nish fair opportunities for a just and correct 
application of the doctrine of estoppel by 
conduct. The plaintiff in an attachment 
suit, where a plea in abatement of the attach- 
ment has been interposed, failing to sustain 
the allegations of his affidavit, must suffer a 
judgment that his attachment was wrongfully 
sued out, and will be himself estopped to 
deny this last-mentioned proposition when 
sued for damages by the attachment defend- 
ant. May the latter then mislead his creditor 
by his declarations, and disprove afterward 
the truth of those declarations, in order by 
means thereof to gain to himself a just claim 
for damages against the creditor? This was 
xactly what was done at nisi prius in Cocke 
v. Kuykendall; for in Mississippi, if the at- 
tachment be dismissed on plea in abatement, 
a jury may be impaneledin the same suit 
to assess the defendant’s damages by the 
wrongful issuance of the attachment. It was 
such a verdict in that case, which the appel- 
late court set aside, as being contrary to 
manifest justice under the well-settled doc- 
trines of estoppel. Though in other juris- 
dictions a remedy so summary might not be 
in vogue, yet the same result could be 
eached in the slow er processes of an action 
on the case or a suit on the attachment bond. 
To prevent the plaintiff in any such suit from 
binding his attaching creditor injuriously by 


43 Baxt. (Tenn.) 467. 
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the result of an attachment suit instituted 
under such circumstances, manifest justice 
and the mutuality which enters into all es- 
toppels dictate that the attachment defendant 
shall be himself estopped to deny the truth 
of his own declarations. 


LIBELS TOUCHING PERSONS IN THEIR 


CALLING. 


A charge of libel, which was heard a few days 
ago at the Cowbridge Petty Sessions, tonched to 
some extent upon the distinction which is recog- 
nized at law between a libel on a person in his 
trade, profession, or calling, and a mere slander 
of title, and cases analogous to slander of title. 
The rule is, that an indictment or criminal infor- 
mation lies wherever the libel is actionable with- 
out laying special damage, or wherever an action 
would lie without special damage, if the words 
were spoken only and not written. Thus it is 
said, if words are published of a man which ren- 
der him ridiculous or hold him np to hatred or 
contempt, or which impute to him the commis- 
sion of a crime punishable by imprisonment with- 
out the option of a fine, or a want of qualification 
or skill in his trade, or which may impair or hurt 
his trade, an indictment or criminal information 
will lie against the publishers of the libel. On the 
other hand, a mere imputation upon the quality 
of the goods of a tradesman, if made bona Jide, is 
not actionable. Thus it is important to note the 
distinction made between imputations upon goods 
sold and imputations upon the seller of those 
goods in the way of his trade. Accordingly, the 
principle has been thus stated: ‘‘Every one has a 
right to the fruits of his industry, and, by a fair 
reputation and character in this particular, to the 
means of making his industry fruitful. 
mon law, therefore, an action lies for words which 
slander a man in his trade or defame him in an 
honest calling. And if actions lie for mere words 
of this deseription, a fortiori they may be main- 
tained when the words are rendered more exten- 
sively and permanently mischievous by writing.”’ 
Folkard, Libel, p. 168, 4th ed. The writer then 
goes on to point out the important distinction 
that, whilst an action on the case only is given 
for words affecting a man in his profession or 
trade, an indictment or an information will lie 
for the same slander when written, owing to its 
tendency to provoke a breach of the peace. 

Tue libel complained of in the case to which we 
refer (Reg. on the prosecution of Jenkins v. 
James), contained an imputation upon the com- 
plainant’s goods; but it contained more than that, 
for it contained a direct allusion to the prosecutor 
as a brewer of beer which had the effect of medi- 
cine and a purge. In Reg. v. Yates, 12 Cox C.C. 
233, the prisoner was committed on a charge of 
libel. The indictment charged that the prisoner 
printed and published a libel of and concerning 
B, the prosecutor, according to the tenor and ef- 
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fect following, viz.: ‘‘8, meaning the prosecutor, 
game and rabbit destroyer, and his wife, the sell- 
er of the same in country and town.”? The in- 
dictment was quashed, because, as it stood, it was 
not‘ consistent with an allegation that the pros- 
ecut ckilled his own game. Where, however, a 
perso. in publishing an account of his own goods, 
compa es them with those of another, describing 
them a- superior, but not making any false mis- 
representation as to the quality and character of 
the latter, no right of action arises, although 
special damage is alleged. Young v. Macrae, 3 
B. & S. 264. Chief Justice Cockburn was very far 
from saying that, if a trader maliciously and false- 
ly to his own knowledge published matter dispar- 
aging an article manufactured or sold by another, 
there would not be an actionable libel if special 
damage followed. The court held, in Ingram v. 
Lawrence, 6 Bing. N. C. 212, that an action could 
be maintained in respect of a statement in a news- 
paper that a ship of the plaintiff's was unsea- 
worthy, and that Jews had bought her to take out 
conviets, without proof of actual malice or special 
damage. ‘To say of a shipowner,”’ said Mr. Jus- 
tice Coltman, “that he has sold his ship te carry 
convicts when she was in a condition in which she 
must be expected to go to the bottom, is as bad as 
saying of a wine merchant that his wine is poi- 
soned, or of a tea dealer that his tea is made green 
by drying it on copper,” all of which charges are 
gross libels on the personal character of the per- 
son libelled. 

It was argued in Western Counties Manure 

JYompany v. Lawes Chemical Manure Company, 
43 L. J. Ex., 171, that a reflection on a trades- 
man’s goods merely, and not on him personally, 
is notin any case actionable; but the court held 
otherwise. Lord Holt remarked, in Cropp v. 
Tilney, 3 Salk. 226, that scandalous matter is not 
necessary to make a libel, for it is enough if the 
defendant induce an ili-opinion he had of the 
plaintiff, or make him contemptible or ridiculous. 
In the subsequent case of Bradley v. Methuen 
(quoted Folkard, p. 154), Lord Hardwicke said: 
“The present case is not for words in which the 
rule is different; for some words may be action- 
able or prosecuted by way of indictment, which 
would not be so if spoken only; for the crime in a 
libel does not arise merely from the scandal, but 
from the tendency which it has to oecasion a 
breach of the peace by making the scandal more 
public and lasting, and spreading it abroad, 
which was determined in this court in the case of 
King v. Griffin.” 

We need not, however, pursue this branch of 
the subject. The cases quoted sufficiently indi- 
cate that a difference is made between cases that 
reflect upon a tradesman’s goods merely, and 
those that reflect upon him in his trade, or ‘*toueh 
him in his trade.’? Of course it must appear that 
the defamation does touch the plaintiff’s trade, 
otherwise the reason of the rule is not applicable. 
Thus, to say of a painter that he is a poor hand 
at making a coat, or of a tailor that he never 
made a boot that fitted, or of a lawyer that he is 
an execrable musician, is obviously not action— 
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able. This, however, must be taken subject to 
the decision of Fray v. Fray, 17 C. B. (N. 8.) 
603, and to the opinion expressed by Chief Justice 
Erle in that case, to the effect that the publication 
of anything in writing, which can by any con- 
struction be shown to be disparaging to the char- 
acter of another, may be libellous, and the plaint- 
iff has a right to take the opinion of the jury 
upon it. 

The distinction to which we have adverted, viz., 
that which exists between a libel on a person in 
his calling, and a disparagement of his goods, 
does not appear to have excited any discussion in 
the case heard at the Cowbridge petty sessions, 
nor do we think there was any room for such dis- 
cussion. A case not lessin point than some of 
the foregoing was decided by the Queen’s Bench 
in 1871. James v. A’Beckett, L. R. 7 Q. B. 11. 
In that case the defendant published of the plain- 
tiffs the following words: ‘‘As we have not seen 
the bag of bags, we cannot say that itis useful, 
or that it is portable, or that it is elegant. All 
these it may be, but the only point we can deal 
with is the title which we think very silly, very 
slangy, and very vulgar, and which has been 
forced upon the notice of the public ad nauseam.” 
The majority of the court held, on demurrer, that 
it was a question for the jury whether the words 
did not convey an imputation on the plaintiff's 
conduct in their business and went beyond the 
limits of fair criticism. ‘The rule stated by Mr. 
Justice Lush, who was in the minority, was that, 
before giving judgment for the complainant, the 
court is bound to see that the words are capable 
of casting an imputation upon him or upon his 
conduct in his trade, and the imputation must be 
of a kind likely to injure him’in public estimation, 
or to injure him in his trade. 








WRIT OF ERROR CORAM NOBIS —VENUE 
—RECOGN !ZANCE. 





ADLER v. STATE. 


Supreme Court of Arkansas, November, 1859. 


1. On writs of error or appeal to this court, errors of 
law appearing of record « willbe relieved against, 
and in no case will errors o! t, to be tried by jury, be 
entertair here. 

2. The circnit judge has no power to set aside a judg- 
ment «aiterthe expiration of the term at which it w 
rendered, and the only remedy in such case is by writ of 
error coram nobis, and the circuit judge has power, in 
term, upon an assignment of an error of fact, to issue 
such writ. 

8. The circuit court has power to order a change of 
venue from the circuit court of one county to that of 
another, so asto give the latter jurisdiction over the 
case; and, in criminal case-, only one change ot venue 
will be allowed. 


4. Change of venue to try error of any particular fac', 
changes the whole case. 


5. Where compliance with the requirements of a bail 
bond or recognizance is prevented by the act of God, 
the public enemy, or the obligee of the bond, the ob- 

gor will be excused. 








6. When a prisoner charged with murder in the first 
degree is admitted to bail, the sheriff may take the re- 
cognizance, when an order of the court fixing the 
amount of the bail, authorizes him to do so. 


Appeal from Lawrence Circuit Court. 


ENGLIsH, C. J., delivered the opinion of the 
court: 


This was acode action upon a forfeited bail 
bond determined in the Circuit Court of Law- 
rence County. The novel questions presented 
on this appeal will be better understood by stat- 
ing the material facts as they appear in the tran- 
script before us chronologically. 

On the 22d of January, 1876, David Kahn and 
three other persons were jointly indicted for 
murder in the Circuit Court of Independence 
County. Ona day of the July term, 1876, the 
State moving for the arraignment of Kahn, who 
was at the bar in custody, the court asked him if 
he was represented by counsel, and he answering 
that he was not, the court offered to appoint 
counsel for him, which he declined, saying that 
he would manage the case for himself. There- 
upon he moved to set aside the iudictment which 
motion the court overruled. He then entered a 
demurrer to the indictment, which, after argu- 
ment, he withdrew by permission of the court. 
On being arraigned, he stoed mute, and the court 
ordered the plea of not guilty entered for him. 
He was tried at the same term, and the jury found 
him guilty of murder in the first degree. He filed 
a motion in arrest of judgment, which was over- 
ruled and he was sentenced to suffer the death 
penalty on the 28th of September, 1876. After 
sentence, the court permitted counsel to file me- 
tion for a new trial for him, which was overruled. 

On the 19th of September, 1876, an application 
was made to the circuit judge for a writ of error 
coram nobis and stay of execution upon the affida- 
vit of Sol. Adler, as the next friend of Kahn, that 
he wasinsane at the time of the commission of the 
offense, and atthe time he was tried and sen- 
tenced; and the writ was refused. But on the 25th 
of November, 1876, the judge issued the writ di- 
rected to the clerk of the Circuit Court of Inde- 
pendence County, returnable to the then next term 
of the court, to commence on the 18th of Dec em- 
ber, 1876; and in the meantime, we suppose, had 
issued a supersedeas, for Kahn was not hung on 
the day fixed for his execution in the sentence. In 
obedience to the writ of error coram nobis, the 
clerk made out and returned a transcript of the 
records of the proceedings and judgment in 
Kahn’s case. On the 18th of January, 1877, and 
during the return term, Kahn, by his next friend, 
Sol. Adler, filed an assignment of errors, in sub- 
stance as follows: 1. That at the time of the al- 
leged commission of the offense with which he 
was charged, he was imsane and not capable of 
distinguishing between right and wrong; and not 
in law responsible for any act by him committed. 
2. That at the time of the trial he was insane, and 
not mentally capable of defending himself. 3. 
That he wae still insane, and that at the time of 
the trial the defense of insanity was not inter- 
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posed, because, on account of his insanity, he re- 
fused to let himself be defended by counsel, so 
that the question of insanity was not and could 
not be raised. Prayer that the errors of fact as- 
signed be tried by a jury, and that the judgment 
rendered at a former term of the court might be 
reversed, annulled and held for naught. 

At the July term, 1877, Kahn, by his next friend, 
Sol. Adler, applied for a change of venue upon 
the affidavit of Adler, supported by the affidavit of 
three other persons, citizens of the county, that 
the minds of the inhabitants of Independence 
County were so prejudiced against Kahn, that he 
could not have a fair and impartial trial therein. 
Whereupon the court made an order that the 
venue be changed to the circuit court of Lawrence 
County; that the clerk make and transmit to the 
clerk of that court a transcript of the records, etc., 
etc., and that the sheriff of Independence County 
remove the body of Kahn to the jail of Lawrence 
County for safe keeping, etc. In the Lawrence 
County Circuit Court the case was docketed as: 
David Kahn, by his next friend, Sol. Adler, plain- 
tiff in error, v. State of Arkansas, defendant.— 
Writ of error coram nobis; and at the September 
term, 1877, Kahn was brought into court, and the 
attorney for the State filed a motion to compel 
the plaintiff in error to elect upon which count in 
the assignment of errors he would prosecute, 
which was resisted by counsel for Kahn, and by 
the court overruled. Whereupon the attorney for 
the State represented to the court that from the 
depositions of witnesses then on file in the case, 
and from information derived from various 
sources, there was much conducing to show that 
Kahn, at the time of his trial in the Independence 
Circuit Court (on the indictment for the murder of 
Benjamin Baker), was insane, and had not men- 
tal capacity to defend himself, and should not 
have been put on trial; and admitted that this 
would be sufficient cause to vacate the judgment, 
and grant a newtrial. Whereupon, by agreement 
of parties, it was considered and adjudged by the 
court that the judgment of the Independence Cir- 
cuit Court against Kahn be reversed, set aside and 
held for naught. And it appearing to the court 
that the transcript before itin that proceeding 
contained a complete transcript, ete., including 
the indictment. had in the Independence Circuit 
Court in the case of the State against Kahn for 
the murder of Baker, the court held that, by 
virtue of the change of*venue, it had jurisdiction 
to try Kahn upon the indictment, and ordered a 
trial de novo, with leave to Kahn to interpose any 
defense whatever to the indictment as if there 
had been no previous trial; and directed the clerk 
to place the case on the criminal docket as the 
State against David Kahn, charged with murder, 
etc. Neither party being ready for trial, the case 
was continued tothe next term, and on the ap- 
plication of Kahn an order was made that he be 
adinitted to bail in the sum of $50,000. 

At the March term, 1878, the attorneys for the 
parties announced themselves ready for trial. 
Kahn being present, but the court being in doubt 
as to his sanity, ordered the trial to be postponed 





until a jury could be impaneled to inquire wheth- 
er he was of unsound mind or otherwise. A jury 
was impaneled, and pending the inquiry, one of 
them was taken sick, and unable fnrther to at- 
tend, and they were discharged, and by consent 
the case continued. Whereupon, on application 
of Kahn’s counsel, his bail was reduced, and fixed 
at $25,000, and he was remanded to the custody 
of the sheriff, who was authorized to take bail in 
that sum for his appearance at the next term, to 
answer the indictment. 

Under this order the bail bond, which is the 
subject of this action, was executed by Sol. Adler 
and Ben Adler. At the September term, 1878, 
Kahn and his bail failed to appear, a forfeiture 
was entered upon the bond, and a summons or- 
dered to the bail. 

At the return term, March, 1879, the Adlers 
filed an answer, containing four Code pargraphs, 
in substance as follows: I. That at the July term 
1876, of the Circuit Court of Independence County, 
Kahn was tried, convicted and sentenced to be 
executed for the murder of Baker; that before his 
execution, which was suspended for that purpose, 
he obtained a writ of error coram nobis from the 
judge of that circuit, onthe ground of alleged in- 
sanity at the time of his trial and conviction, which 
writ was duly returned to that co@t, and an issue 
of fact as to his sanity when tried formed, and 
stood there ready for trial. That afterwards, and 
while said issue was pending, upon the applica- 
tion of Kahn, the venue in said case so far as the 
said issue of sanity was concerned, was by an or- 
der of said court changed to the Circuit Court of 
Lawrence County, and a transcript of the papers 
and records of the Independence Circuit Court 
pertaining thereto made out and certified to the 
Circuit Court of Lawrence County, and the venue 
of said issue changed thereto, and Kahn trans- 
ferred to the custody of the sheriff of said county. 
That afterwards, at the September term, 1877, of 
the Lawrence Circuit Court, the said issue of fact 
coming on to be tried, the judgment was re- 
versed upon an admission of the attorney for the 
State, that Kahn was insane when tried, and a 
new trial ordered upon the indictment. That af- 
terwards, at the March term, 1878, of said court, 
Kahn being in custody of the sheriff, ete., was 
admitted to bailin the sum of $25.000 for his ap- 
pearance on the first day of next September term 
of said court for the year 1878, ete., and respond- 
ents became his sureties upon the bail bond, ete. 
That Kahn failed to appear as required by the 
condition of the bond. and a forfeiture was taken 
ete., all of which wouid appear by reference to 
the transcript, ete, on file, and the record of the 
proceedings of the court, ete. Wherefore res- 
pondents, for cause why judgments final should 
not be rendered against them, say, Ist. That the 
offense with which said Kahn is charged, is al- 
leged to have been committed in the county of 
Independence, and the indictment against him 
for said offense was found and is still pending in 
the circuit court of the county last aforesaid, and 
has not been transferred or changed by any legal 
or valid proceedings to this court, so as to give 
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jurisdiction thereof to it; 2d, that this court had 
jurisdiction neither of Kahn nor of the criminal 
charge against him for trial or investigation there- 
of, or for any purpose whatever, after the deter- 
mination of the said issue of fact of sanity or in- 
sanity of Kahn transferred to this court by change 
of venue from the Circuit Court of Independence 
County as aforesaid; 3d, because said bond was 
not taken by any court or officer authorized by 
law to take or receive any bail bond in said ease; 
and 4th, because said Kahn was not bound to ap- 
pear in this court as required by said bond to an- 
swer any charge of murder or other offense; and 
5th, because said bond was taken without author- 
ity of law, and is to all intents and purposes null 
and void. If. ‘The second paragraph of the answer 
alleged in substance that Kahn was insane and con- 
fined in jail, etc., when the bail bond was executed, 
and incapable of becoming bound upon any obli- 
gation, and therefore respondents were not liable 
as sureties upon the bond. III. And for a further 
defense defendants say, that at the time said bail 
bond required the appearance of Kahn before the 
Cireuit Court of Lawrence County, to-wit, on 
the first day cf the September term, 1878, and dur- 
ing the whole of said term, Kahn was insane, and 
confined in a lunatic asylum, in the State of New 
York, beyond the jurisdiction of said court; that 
he had been thither carried and there confined 
under medical treatment for the cure of his said 
malady, and was by law, and by the rules and 
regulations of said asylum held, restrained and 
imprisunéd beyond the control or power of re- 
spondents as his sureties upon said bail bond, and 
beyond the control or power of said court or of 
the State of Arkansas; and respondents aver that 
there was not, at the times aforesaid, nor is there 
now within this State any public or private luna- 
tic asy luwn known to them, or other institution fit 
or suitable for the treatment, care, cure, and safe 
keeping of insane persons; and that said Kahn 
being insane as aforesaid, was carried to the asy- 
lum aforesaid in the State of New York for the 
purpose of effecting a cure as aforesaid, and of 
preventiug a harm to the public, and still remains 
confined and imprisoned in said asylum, so he 
could not come or be brought before said court in 
response to the requirements of said bond; and so 
respondents say they are not responsible upon or 
for the forfeiture thereof. LV. That said pre- 
tended bond, the forfeiture of which respondents 
are summoned to show cause against, was never 
approved by any officer or court authorized by 
law to take and approve the same, nor was the 
same properly returned into said court by any of- 
ficer authorized by law to return the same, ete. 
Prayer for judgment, ete. 

The State demurred te the first, second and 
third paragraphs of the answer, and the court 
sustained the demurrer. The case was submitted 
to the court sitting as a jury on the fourth para- 
graph of the answer, and the court found in favor 
of the State, and rendered judgment against de- 
fendants for the amount of the penalty of the bail 


bond; they filed a motion for a new trial, which 4 





he court overruled, and they took a bill of ex- 
ceptions, and appealed to this court. 

I. The first paragraph of the answer does not 
question the power of the judge of the Circuit 
Court of Independence County to issue the writ 
of error corum nobis, nor the power of that court, 
after the return of the writ, to make the order 
changing the venue to the Circuit Court of Law. 
rence, but avers that the venue was changed for 
the sole purpose of trying the issue as to Kahn’s 
sanity when tried on the indictment; and that, 
when that error of fact was confessed by the at- 
torney for the State, and the judgment revoked 
and a new trial ordered, the purpose of the 
change of venue was accomplished, and that the 
Circuit Court of Lawrence County had no further 
jurisdiction of the case, and that all of its subse- 
quent proceedings, including the order under 
which Kahn was admitted to bail, the bail bond, 
and the entry of its forfeiture were, coram non 
judice and void. 

As jurisdictional questionsinvolved in this case, 
we have examined authorities to ascertain whether 
the writ of error corum nobis, as used at common 
law, has any place in our system of jurispru- 
dence, and if it has, whether upon an error of 
fact assigned, to be tried by a jury, there can be 
any change of venue at all. We have no statute 
or constitutional provision expressly providing 
for or regulating the writ of error coram nobis; but 
the common law of England, so far as applicable 
te our form of government, and not inconsistent 
with the Constitution of the United States, or the 
Consti‘ution and laws of the State, is the rule of 
decision in criminal as well as civil cases. Gant’s 
Dig. p. 261. Whether the circuit court, in the 
exercise of its common-law powers, may issue the 
writ of error coram nobis, has not heretofore been 
decided by this court. In the case of King v. 
State Bank, 9 Ark. 187, where a record entry had 
been amended, on motion, in the cireuit court 
after theterm at which it was made, and after 
writ of error, and the amendment brought into 
this court on certiorari, Justice Scott delivering the 
opinion of this court, said: ‘It is insisted that 
the court below erred in permitting plaintiffs in 
error, on their motion, to amend the record after 
the judgment term had elapsed. ‘The writ of er- 
ror coram nobis, which at common law was grant- 
ed in cases like this, ex debito justitie, has almost 
fallen into disuse in the United States from the 
fact that, in our practice, the end that was accom- 
plished by it is now achieved by mere motion 
supported by evidence offered the court in a sum- 
mary way, most usually by affidavit. upon which 
the court either granted or refused the relief 
sought, ete.”’ 

The King’s Bench had original as well as ap- 
pellate jurisdiction, and errors of law appearing 
in its records, were reviewed by the House of 
Lords, on writ of error, but when the error was 
one of fact, as where the defendant, being under 
age, appeared by attorney, or where the plaintiff 
was a married woman at the commencement of 
the suit, or died before verdict, or before inter- 
jocutory judgment, a writ or error coram nobis 
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might be issued, and the error determined in the 
same court. Bacon says: ‘If upon a judgment 
in B. R., there be error in the process, or through 
the default of the clerks, it shall be reversed in 
the same court by writ of error sued there before 
the same juetices. Soifone is indicted of trea- 
son or telony in B. R., or, being indicted else- 
where, the indictment is removed in B. R., and 
by process of that court he is erroneously out- 
lawed, and so returned, a writ of error may be 
brought in B. R., for the reversal thereof. Also, 
if an erroneous judgment in point of law be giv- 
en B. R., upon an indictment in London, a writ 
of error may be brought in the same court; 
though in civil cases, error does not lie in the 
same court. But, if an erroneous judgment be 
given, and the error lies in the judgment itself, 
and not in the process, a writ of error does not 
lie in B. R., of such judgment. But if a party be 
dead when the judgment is given, that is the act 
of God, not the error of the court, and it seems 
the writ will lie in the same court.’? 3 Bacon’s 
Abridgment—Error—p. 366. In United States v. 
Plumer, 3 Cliff. 29, Plumer was convicted for 
murder on the high seas, in the Circuit Court of 
the United States for the District of Massachu- 
setts, and after he had been sentenced, he applied 
to the court for a writ of error coram nobis, on va- 
rious grounds. The writ was refused by Mr. 
Justice Clifford on the ground that the court had 
no common-law jurisdiction in criminal cases, 
and that no provision had been made for such 
writ in the act of Congress. The judgment how- 
ever, still being under the control of the court, 
the term at which it was rendered not having 
closed, he examined the alleged errors, and re- 
fused to set aside the judgment. In ‘Teller vy. 
Wetherell. 6 Mich. 46, the error assigned was one 
of fact, the death of a party before the suit was 
brought, and a motion was made to quash the 
assignment, and dismiss the writ of error, on the 
ground thatthe Supreme Court had no jurisdie- 
tion of errors of fact; that crrors of fact were cog- 
nizable only in the circuit court where the judg- 
ment was rendered on writ of error coram nobis. 
But the court overruled the motion, holding that 
it (the Supreme Court) had original as well as 
appellate jurisdiction, and could hear aud deter- 
mine an error of fact assigned, and if necessary, 
a venire might be issued for a jury to try the is- 
sue of fact in that court, or it might be sent to 
the proper circuit for trial. It was also heid that 
the circuit court, under powers conferred upon it 
by the Constitution of Michigan, could not issue 
the writ of error coram nobis. So it seems error 
of fact may be assigned in the Supreme Court of 
New York and tried by a jury there. Arnold vy. 
Sanford, 14 Johns. 417; Higbie v. Comstock, 1 
Denio, 652; Smith v. Kingsley, 19 Wend. 620. 
The courts of common pleas, being creatures of 
the statute. and inferior courts, could not correct 
such error by writ of error coram nobis, but on 
writ of error to the Supreme Court, the error of 
fact might be there assigned and tried. People v. 
Common Pleas of Oneida, 20 Johns. 22. But an 


error of fact cannot be assigned and tried in the 








Court of Errors of New York on writ of error to 
the Supreme Court, but the error may be assigned 
and tried in the latter court on writ of error coram 
nobis. Davis v. Packard, 6 Wend. 327; s. ¢. 
19 Id. 51. 

In Calloway v. Nifong, 1 Mo. 13t, it was as- 
signed as error in fact that one of the defendants 
was dead before the judgment was rendered 
against the two defendants in the circuit court; 
and the Supreme Court of Missouri held that such 
error (not appearing of record), could not be as- 
signed and heard in that court: that the only 
remedy was by writ of error coram nobis in the 
cireuit where the judgment was rendered. 
By the laws of Missouri, a slave could not be im- 
prisoned in the penitentiary for larceny. An es- 
caped slave was indicted and arraigned for 
larcenies as a free person in the criminal court of 
St. Louis, pleaded guilty, and was sentenced to 
the penitentiary. Afterwards his master applied 
to the Supreme Court to release him on habeas 
corpus, on the ground that he was illegally impris- 
oned. The court refused the writ. deciding that 
the record of his conviction showing him to bea 
free person, it could not be averred in that pro- 
ceeding that he was a slave; that the proper rem- 
edy was to apply to the criminal court, where the 
judgment was ren ‘ered, for a writ of error coram 
nobis, where it might be assigned and tried as er- 
ror of fact that he was a slave when convicted. 
Ex parte Toney, 11 Mo. 662. On writ of error in 
the Supreme Court of Missouri, errors of law ap- 

*pearing of record, and not errors of fact, are 
heard. Powell v. Gott, 13 Id. 461. In a number 
of other States, where, on writs of error. or ap- 
peals to the Supreme Court, errors of law only 
ean be assigned, it has been decided that errors of 
fact might be corrected in the ecireuit courts 
where the judgments were rendered on writs of 
error coram nobis,—that is, such errors of fact as 
might be corrected by such writ at common law. 
Fellows v. Griffin, 17 Miss. 362; Land v. Williams. 
20 Id. 362. 

In Roughton v. Brown, 8 Jones (N. C.) L. 394, 
Battle, J., said: ‘The distinction between an 
ordinary writ of error and a writ of error coram 
nobis is, that the former is brought for a supposed 
error in law. apparent on the record, and takes 
the case to a higher tribunal, where the question 
is to be decided and the judgment, sentence or 
decree is to be affirmed or reversed; while the lat- 
ter is brought for alleged error of fact, not ap- 
pearing upon the record, and lies to the same 
court, in order that it may correct the error, 
which it is presumed would not have been com- 
mitted, had the fact in the first instance been 
brought to its notice.” See also Latham vy. 
Hodges, 3 Ired. (N. C.) L. 267; McKinney y. 
Western Stage Co., 4 Iowa, 420; Meredith v. San- 
ders, 2 Bibb (Ky.) 101; Wynne v. Governor, 1 
Yerg. 149; Goodwin v. Sanders, 9 Yerg. 91; cases 
cited in 2 Paschal’s Digest, first series, p. 395, 
et seq. 

If the error assigned ona writ of error coram 
nobis be disputed, an issue must be made up to 
be tried by a jury, the judgment on whose find- 
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ings, if for plaintiff, is that the former judgment 
be recalled and revoked. Fellows v. Griffin, 17 
Miss.,(9Sm. & M.) 362, and other cases above 
cited. In writs of error, or appeals from the cir- 
cuit courts to this court, errors of Jaw appearing 
of record only can be reviewed. There can be 
no assignment of error of fact to be tried by a 
jury. At the time the writ of error coram nobis 
was granted in Kahn’s case, the term at which 
the judgment was rendered had closed, and it 
was not in the power of the circuit judge to set 
aside the judgment on motion and a showing 
that he was insane when tried; or to order a jury 
to be impaneled to inquire into that fact. See 
Bonds v. State, Mart. & Yerg. 142. If he was 
sane when tried, but insane when the offense was 
committed, that fact might have been proven 
under the plea of not guilty. 

We think the circuit judge had power to issue 
the writ of error coram nobis, and upon the assign- 
ment of error in fact, that Kahn was insane when 
tried, if disputed by the State, to cause a jury to 
be empaneled in term to try such issue. 

Had the circuit court power to order a change 
of venue, as it did, in the case? The life of Kahn 
depended upon the result of the trial of the error 
of fact assigned. .If found sane when tried and 
convicted, the judgment which had been rendered 
against him on the verdict would stand, and a 
new day be fixed, by the court, for execution. 
If the issue was found in his favor, the judgment 
would be revoked, and he would be subject to a 
new trial when sane. Upon this issue of fact he 
was entitled to. and it was important that he 
should have, a trial by a fair and impartial jury. 
The affidavits required by the statute providing 

or change of venue in criminal cases were made. 
The question is not free from doubt. ‘The case 1s 
not within the strict letter of the statute, but we 
have come to the conclusion that it is within its 
spirit and scope, and that the Circuit Court of 
Independence County had power to make the 
order changing the venue to the Circuit Court of 
Lawrence County. See Gant’s Digest, secs. 1868, 
1886; 1 Bishop Cr. Pro. secs, 68,71. But there is 
no provision of the statute that the circuit court 
of one county may send an issue of fact to the 
eircuit court of another county to be tried by a 
jury, and retain the case for judgment and final 


disposition. The whole case goes on change of 
venue. When the error of fact was confessed by 


the attorney for the State, it was proper for the 
Cireuit Court of Lawrence County to revoke the 
judgment, and hold Kahn for trial anew there. 
If the case had been sent back to Independence 
County, this was the purpose of the change 
of venue to avoid. There can be but one change 
of venue in any criminal case or prosecution. 
Gant’s Digest, sec. 1886. ‘I'rue, the first para- 
graph of the answer alleges that the change of 
venue was for the sole purpose of trying the error 
of fact assigned, that Kahn was insane when tried 
and convicted; but the plea must be taken in con- 
nection with the record by which it verifies, and 
which was made part of it, and it shows that the 
application for. and the order changing the venue 





was general, as it should have been, and not 
special. It follows that the court below did not 
err in sustaining the demurrer to the first para- 
graph of the answer. 

Il. It is admitted by counsel for appell- 
ants that the second paragraph of the answer, 
alleging that Kahn was insane when the bail bond 
was executed, is bad. He did not sign the bond, 
and it is not alleged that appellants, who ex- 
ecuted the bond, were insane at the time, and in- 
capable of contracting. 

IIIf. The third paragraph of the answer presents 
a novel defense. / 

It is a general principle of law that where the 
performance of the condition of a bond or recog- 
nizance has been rendered impossible by the act 
of God. or of the law, or of the obligee. the de- 
fault is excused. Co. Lit. Bacon ab. tit. condition 
Q. Where a man is bound for the appearance of 
W. N. in banc», if he die before the day, the bond 
is saved. -**There is a diversity,” says Brian, 
C. J., ‘*where a condition becomes impossible by 
act of God, as death, and where by a third person 
or stranger, and where by the obligor, and 
where by the obligee: the first and last are suffi- 
cient excuses of forfeiture, but the second is not; 
for in such case the obligor has undertaken that 
he can rule and govern the stranger, and in the 
third case it is his own act. Vin Ab. tit. Condition. 
People v. Bartlett, 3 Hill, 570. 

This is like any other contract, says Bishop, 
performance of which is excused by the act of 
the law, or of God, or of the public enemy, yet 
by no difficulties of an inferior kind. Imprison- 
ment for crime, therefore, will generally release 
the bail, the State having taken him out of their 
possession; and so will the surrendering of him 
up to the authorities of another State as a fugitive 
from justice. But if they permit him to go into 
another jurisdiction, and there he is arrested and 
imprisoned, they will not be released; for they 
should have kept him within his and their own 
State. Bishop Cr. Pro., sec. 264, (i). 

Belding v. State, 25 Ark. 315, the only case cit- 
ed by counsel for appellants to sustain the defense 
set up in the third paragraph of the answer,is not 
in poimt. There the principal in the recogni- 
zance was seized by the military authorities of the 
L nited States of this department, and imprisoned 
in Little Rock, and then sent to Vicksburg and 
imprisoned there, and so prevented, without the 
fault of the surety, from appearing in the Circuit 
Court of Hot Springs County, at the September 
term 1867, to answer an indictment as required 
by the condition of the recog izance, and this 
was held to be a valid defense for the surety. 
There the principal was not prevented from ap- 
pearing by the act of the uvbligee in the recogni- 
zance (the State), but by a force claiming to act 
under authority of the Federal Government, 
which neither the State nor the surety could con- 
trol. 

Bishop says the inability of the principal to 
perform the condition of the bond, produced by 
sickness to the degree which in law is deemed an 
impossibility proceeding from the act of God, 
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will discharge the bail. 1 Bishop Cr. Pro. sec. 
264, i. (3d ed.). To sustain the proposition thus 
formulated he cites several cases, which we have 
examined. In People v. Tubbs, 37 N. Y. 586, the 
detense was that when Tubbs, the principal, was 
called, and his sureties were required to produce 
him, he was sick and unable to go or be carried 
to the place where the court was held, and his 
non- appearance to answer the indictment for 
perjury was wholly without his fault or the fault 
of his bail. This was held to be a good defense, 
the failure of Tubbs to appear being classed as an 
act of God; but it appears that Tubbs was present 
and offered as a witness for the’ sureties, 
on the trial of the action on the forfeited 
bail bond, so that the State could not have 
suffered in the end by his failure to ap- 
pear and answer the indictment at the 
time required by the bond. In State v. Edwards, 
4Humph. 226, to a scire facias ona forfeited recog- 
nizance, the surety pleaded that the principal was 
sick during the whole term of the court at which 
he was bound to appear. The court held the plea 
bad. The fact, said Green, J., delivering the 
opinion of the court, that a defendant is sick, con- 
stitutes no reason for his non-appearance in obe- 
dience to his recognizance, that will excuse the 
bail from a surrender of him at the subsequent 
term. In Alguire v. Com.,3 B. Mon. 349, there 
was an attempt to excuse by the act of the State. 
The principal failed to appear in the Circuit Court 
of Kenton County as required by the recognizance. 
The plea of the surety to the scire faciaz on the for- 
feiture, was that on the day the principal was re- 
quired to appear, he was arrested for a felony in 
Louisville, and imprisoned there. The plea was 
held bad. The court said it was the duty of the 
surety to see that the principal was at Kenton 
Circuit Court, and not at Louisville, on the ap- 
pearance day, when he was arrested at the latter 
place; and, moreover, that the surety should have 
made known the arrest to the court, at the ap- 
pearance term, and obtained its process for the 
principal, and for respite of the recognizance, etc. 

The paragraph of the answer in question does not 
allege that Kahn was sent to the New York Asy- 
lum for care and medical treatment by any act or 
authority of the State. He was in the custody of 
appellants as his bail. The inference from the 
plea is that they assumed the responsibility of 
sending him there, without consulting the court, 
or permitting others todo so. If by the law and 
regulations of the asylum he was detained, and 
out of the process of the court, it was not the fault 
of the State, but the result of their sending him 
there, or permitting him to be sent, The matter 
of the paragraph was pleaded in discharge. If the 
State had taken issue to it, instead of demurring, 
and a jury had found the issue in favor of appel- 
lants, they would have claimed judgment on the 
verdict discharging them from the bail bond. 
And Kahn, though ever so sane, might never ap- 
pear to answer the indictment. 

It would be unsafe to the public to permit the 
bail of a person charged with murder, to take it 
upon themse]ves to send him out of the State, or 





permit him to be sent, to be treated for insanity 
or any other disease, and then plead his absence 
in discharge of the bail bond. Had the matter of 
the paragraph been addressed to the court in the 
form of a motion, at the term at which Kahn 
should have appeared, if made satisfied of its 
truth, the court might, in the exercise of sound 
discretion, have respited the bail bond, and con- 
tinued the case with leave to the bail to produce 
Kahn at a subsequent term. But by the plea for 
discharge, it appears the matter was for the first 
time brought to the notice of the court, and the 
demurrer to it was rightly sustained. 

IV. Upon the trial of the issue to the fourth 
paragraph of the answer, it was proven to the sat- 
isfaction of the court, sitting as a jury, that the 
sheriff took the bail bond, as he was authorized 
to do by the order of the court, released Kahn and 
delivered the bond to the clerk, who marked it 
filed; but the sheriff omitted to indorse his ap- 
proval upon the bond. This was not essential to 
its validity. The execution of the bond by appel- 
lants was sufficiently proven, and it was in statute 
form. 

The judgment is affirmed. 





ELECTIONS — WHERE TWO BOARDS OF 
JUDGES ELECTED, WHICH LEGAL. 





KIRKPATRICK v. VICKERS. 





Supreme Court of Kansas, July Term, 1880. 


Atan election where the regular judges of election 
fail to attend or refuse to act, and two boards are 
elected by the bystanders at different times, but both 
are elected before 8 o’clock in the morning: Held, that 
both are elected prematurely; but that the one last 
elected and last organized before 8 o’clock in the morn- 
ing (a majority of the electors present at the election 
and organization participating therein), will be deemed 
to be the legal board, unless something else transpires 
to render it illegal. 


Original proceedings in mandamus. 

April 14th, 1880, an alternative writ of man- 
damus was issued out of this court, upon a peti- 
tion filed therefor by H. N. Kirkpatrick and five 
others, who claim to have been elected officers of 
the City of Anthony, in the County of Harper, at 
an election held in that city on April 5th, 1880, 
and directed to G. W. Vickers and four others, as 
members of the council of that city, and to G. 
W. Maffett, as the city clerk thereof, command- 
ing them, on the 24th day of April, 1880, to meet 
atthe council room in said city, and then and 
there tocount the entire vote cast at said election, 
and to declare the true result thereof, or to show 
cause, ete. May I4th, 1880, the defendants 
answered, and made return to the writ that they 
had obeyed the command thereof, but the plaint- 
iffs controverted the truth of this return. Other 
facts are stated in the opinion, filed herein No- 
vember 9th, 1880. 

Davis & Jetmore, for plaintiffs; Grove & Shepard, 
for defendants. . 
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VALENTINE, J., delivered the opinion of the 
court: 

This is an action of mandamus brought origin- 
ally in this court by H. N. Kirkpatrick and others, 
who claim to have been elected officers of the 
City of Anthony (a city of the third class), at an 
eleetiun held in said city on April 5, 1880, to com- 
pel the defendants, G. W. Vickers and others, 
who are the city councilmen and the board of 
canvassers of that city, to canvass the returns of 
said election. An alternative writ of mandamus 
has been issued in the case, and the defendants 
make return thereto that they have obeyed the 
mandate thereof by canvassing the said election 
returns. The plaintiffs controvert the truth of 
this return, and the only question in the case is, 
whether the return is true or not; that is, have 
the defendants in fact canvassed said election 
returns? It appears from the pleadings and evi- 
dence that at said election in said city, two elec- 
tion polis (instead of one) were opened, at 
each of which votes were received; that returns 
from each were duly made to the city clerk; that 
the defendants, as a board of canvassers, at first 
refused to canvass either set of said returns, but 
afterward, and in assumed compliance with the 
mandate of this court, canvassed one set of said 
returns, and refused to canvass the other set. 
The plaintiffs claim that the returns which the 
board canvassed were not the 1eturns of the legal 
election held in said city, but that the returns 
which the board refused to canvass were such 
legal returns. The only question then for us to 
determine is, which of said two elections was 
legal? Or rather, was the election, the returns of 
which the board refused: to canvass, legal? For 
if said last-mentioned election was not legal, 
then we must decide this case in favor of the de- 
fendants, whether the other election is valid or 
not; for the plaintiffs in this case found their 
entire cause of action upon the election, the re- 
turns of which the board refused to canvass. 

Both elections were held at the same time and 
in the same building—the county court-house. 
This court-house is a small one-story building 
with two rooms, and a board partition between 
the rooms, anda door and one or two scuttle- 
holes in such partition, giving access from one 
room to the other. This is the place where 
elections were generally held, and where the 
people universally understood that they were to 
be held. The elections, however, were generally 
held in the south room of said court-house. The 
city council had also previously passed an ordi- 
nance that the elections should be held at the 
police-judge’s office, and by using the words 
‘police-judge’s office,’ they meant the south 
room of said court-house; but the police-judge 
never in fact held his office at the court-house, 
and never in fact did any business there, but in 
fact did all his business as police-judge at his own 
private office, about four hundred yards distant 
from the court-house. Az about seven o’clock in 
the morning of the first Monday in April (April 
5), 1880, the day on which the city election was 
to be held, the voters of the City of Anthony 





commenced to congregate at said court-house, for 
the purpose of holding their city election. The 
councilmen who had been designated by the 
mayor and council to serve as judges of the elec-. 
tion, failing to attend, or refusing to act, the by- 
standers proceeded to elect judges for such elec- 
tion, and these judges appointed the clerks. This 
was all done before eight o’clock. About ten or 
fifteen voters participated in this organization. 
Very soon afterward, and about fifteen minutes 
before eight o’clock, other electors having ar- 
rived, and being dissatisfied with said organiza- 
tion, a second organization was perfected. A 
full set of judges was elected for this sec- 
ond board, and a full set of clerks ap- 
pointed—all according to law, provided the 
electors present then had the power to 
organize an election board. There were 
about twenty or twenty-five electors who 
took part in this second organization, and 
this organization was perfected before eight 
o’clock of the morning of the election. 
Both organizations were effected in the 
south room of said court-house. As soon as the 
second board was organized, it went into the 
north room of the court-house and received votes 
through a scuttle-hole in said board partition— 
the voters standing in the south room. The first 
board remained in the south room and there re- 
ceived votes. Twenty-nine votes were received by 
the first board, and fifty-one by the second. It does 
not appear that any illegal vote was polled at 
either place, or that any elector voted more than 
once. There were about ninety-five legal voters 
residing at that time in the City of Anthony. 

Upon the foregoing facts, we are of the opinion 
that the second board (the board last organized) 
was the legal board, and that the election held 
by it was the legal election. 

We do not think it makes any material difference 
whether said court-house, or the south room of 
said court-house, was, strictly speaking,the police- 
judge’s office or not, for all the people of the City 
of Anthony seem to have recognized it as the 
proper place for holding city elections. Nor do 
we think that it makes any material difference 
that the second board retired to the north room of 
the court-house; for the voters, with one or two 
exceptions, came into the south room and voted 
from the south room. And evidently all the 
electors who voted, or offered to vote that day, 
knew of the existence of both boards. Besides, 
not only a large majority of all the voters who 
voted at thar election, but a majority of all the 
voters residing in the City of Anthony, recognized 
the second board as the legal board, and intrust- 
ed their ballots with it. But was said second 
board legally organized? This is resily the most 
serious question involved in the case. We think 
it was. Indeed, we think that either board was 
properly enough organized to be valid, if the other 
board had not been organized; and yet neither 
was organized in strict conformity tolaw. Both 
were organized too soon. In strict law, no set of 
‘*bystanders,”’ or set of ‘electors present’’ at the 


| voting-place on the day of election, has any right 
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to elect the judges of the election until the hour 
of eight o'clock in the morning of such day has 
arrived. Comp. Laws 1879, § 6, p. 188, and § 3, 
p. 389. Op to that hour it is reasonable to sup- 
pose that the regular judges of the election will 
make their appearance, and will take their places 
and hold the election. Atleast, up to that hour 
they have the right todo so. Andif an organi- 
zation is effected by the bystanders before that 
time has arrived, any subsequent appearance and 
offer to act by the regular judges of the election 
before eight o’clock would certainly set aside 
such premature and untimely organization. But 
suppose that only one of the regular judges 
should so appear, which one of the judges elected 
by the bystanders should give place to him? That 
he would have the right to take the place of some 
one of such judges, can not be questioned. In- 
deed, any election of judges of election before 
eight o’clock in the morning can be at 
most only provisional; and judges so elect- 
ed must give place to the regular judges, or to 
subsequently-elected judges, provided such reg- 
ular judges, or subsequently-elected judges, ap- 
pear and demand their places at any time before 
eight o’clock in the morning. The bystanders or 
electors present at an election place have no right 
even to vote for judges of the election, until the 
hour of eight o’clock in the morning shall have 
arrived. They may elect the judges and organize 
the board at any time after eight o’clock in the 
morning, during the day; but they cannot legally 
do so before that time. But if they do,if they 
elect the judges before that time, then the most 
that can be said in their favor is, that the election 
of the judges will be treated as valid, unless the 
regular judges subsequently appear at or before 
eight o'clock, or another election of judges is had 
at or before that time. If a second election and 
second organization is had before eight o’clock, 
(and that is this case), then the first organization 
must give way to the second, and must be treated 
as invalid. And the second election, the second 
organization, and the second election board, will 
be deemed and held to be legal and valid, unless 
something else transpires to render it invalid. As 
before stated, there can be but one legal election 
board at the same time and for the same election 
precinct. 

In the present case, the second organization has 
many advantages over the first. It was the last 
organization effected before eight o*ciock in the 
morning. About twice as many electors partici- 
pated in effecting the second organization as in 
the first. A large majority of the electors present 
when the hour of eight o’clock arrived (both 
boards being elected in the same room), were 
favorable to the second organization and not to 
the first. More than twice as many votes were re- 
ceived by the second board as by the first. Anda 
majority of all the legal voters of the City of An- 
thony recognized the second organization as the 
legal and valid one, and deposited their ballots 
with such second organization. 

Judgment will be rendered in favor of the plain- 





tiffs and against the defendants, and a peremptory 
writ of mandamus awarded. 

Horton, C. J. concurring. BREWER, J., dis- 
senting. 


TELEGRAPHIC MESSAGES—POWER OF 
COURT TO ORDER PRODUCTION OF. 


EX PARTE BROWN. 





Supreme Court of Missouri, December, 1880. 


1. Telegraphic messages are not privileged communi- 
cations, and are not exempt from the process of courts. 


2. Astatute subjecting to punishment any officer or 
servant of a telegraph company who discloses the con- 
tents of any private dispatch, does not apply to a case 
where the dispatch is called for by legal process. 

3. Where a court has the power to compel an officer of 
a telegraph company to produce certain telegrams, the 
fact that the rules of the company prohibit him from so 
doing will not excuse him. 

4. Asubpeena duces tecum for the production of tele- 
grams must describe them with reasonable certainty, 
either by their date,title, substance or subject-matter. A 
call, therefore,in a subpcena issued by a grand jury 
for any and all messages passed between certain named 
parties during the last fifteen months, is insufficient. 


From the Court of Appeals. Reported 8 Cent. 
L. J. 378. 

HENnry, J., delivered the opinion of the court: 

In the St. Louis criminal court at the November 
term, 1879, a subpcena duces tecum was issued by 
the clerk of said court, commanding the petitioner 
to appear before the grand jury on the 17th day 
of November, 1879, to testify in a certain matter 
pending before said inquest, and then aad there 
to produce any or all telegraphic dispatches, or 
messages, or copies of the same, then in the office 
of the Western Union Telegraph Company at St. 
Louis, Mo., of which the petitioner was manager, 
described as follows: Dispatches between Dr. 
J.C. Nidelet and A. B. Wakefield, and Wm. Ladd 
and J. ©. Nidelet, and Wm. Ladd and Dr. 
Nidelet; between Warren McChesney and A. B. 
Wakefield, between Warren McChesney and J. 
C. Nidelet, between the latter and John §. 


| Phelps, between A. B. Wakefield and John S. 


Phelps, between the latter and Wm. Ladd, and 
between George W. Anderson and A. B. Wake- 
field, sent or received by, or between any or all of 
said parties within fifteen months last past. 

The petitioner appeared before the grand jury 
in obedience to the summons, and, having been 
duly sworn, in answer to questions propounded, 
stated that he had in his custody such messages, 
or copies thereof, as were described in the sub- 
peena, if there were any such in the office of the 
company, but declined to search for such tele- 
grams and produce them, on the ground that he 
was but a servant of the company, and had no 
custody or control of any message or dispatch, 
except such as was given him by the company, 
which had forbidden, by its rules, managers and 
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employees from furnishing copies of any original 
message, or permitting such originals to be taken 
from the possession of the company, except by 
authority of one of its executive officers. 

These facts were reported by the grand jury to 
the judge of the criminal court; and being brought 
before the court, the petitioner, persisting in his 
refusal, was committed for contempt and taken in 
custody by the sheriff of St. Louis City; where- 
upon he applied to this court for a writ of habeas 
corpus, and we are called upon to determine 
whether the commitment was legal or not. 

Telegraphic messages are not privileged com- 
munications. State v. Litchfield, 58 Me. 269. No 
statute of this State or of the United States has 
made them so. That mode of communication is 
of recent origin, and therefore the common law 
furnishes nothing but analogies for our guide. 

Telegraphic lines are not operated by the Gov- 
ernment, whieh is in no manner engaged in the 
business of transmitting telegraphic messages. It 
may enact laws in relation to them, as to other 
corporations, but has no business connection with 
them. 

On the other hand, postal facilities were estab- 
lished by Congress, the mails are carried by the 
Government through its own agents, and penal 
statutes protect communications sent through the 
mail. The entire postal system is under the con- 
trol and management of the Government. There 
is no statute of this State, or principle of law, 
which places a telegram on a different ground 
from that which any other communication occu- 
pies, made by one, through another, to a third 
party, with respect to the liability of the confi- 
dant to be called as a witness to produce it, or 
testify to it. 

There is no such analogy between the transmis- 
sion of communications by mail and their trans- 
mission by telegraph as would justify the applica- 
tion to the latter of the principles which obtain 
with respect to the former; and, certainly, penal 
statutes in relation to the one cannot by the courts 
be declared applicable to the other. - 

The fact that railroad-train orders are generally 
communicated by telegraph; that a vast amount 
of trade and traffic is transacted through this me- 
dium; that it has become of almost equal import- 
ance in the commerce of the country with the 
postal system, and that, in a business sense, men 
are compelled to transmit communications by the 
telegraph, are for the consideration of the legis- 
lative branch of the Government in determining 
the propriety of placing telegraphic communica- 
tions on the same footing with correspondence by 
mail, or declaring them privileged; but the an- 
nunciation of such a doctrine by the courts would 
be an assumption of power which belongs to the 
legislative department. 

“The right to resort to means to compel the 
production of written as well as oral testimony, 
seems essential to the very existence and consti- 


~ tution of a court of common law, which receives 


and acts upon both descriptions of evidence, and 
could not possibly proceed with due effect with- 
out them. And it is not possible to conceive that 





such courts should have immemorially continued 
to act upon both without great and notorious im- 
pediments having occurred, if they had been fur- 
nished with no better means of obtaining written 
evidence, than what the immediate custody and 
possession of the party who was interested in the 
production of it, or the voluntary favor of those 
in whose eustody the required instrument might 
happen to be, afforded.’’—Lord Ellenborough, in 
Amey v. Long, 9 East, 473. 

This right of the court has not only been imme- 
morially acted upon in England, but its exercise 
is of almost daily occurrence in this country. 

The only ground, therefore, upon which the 
exemption of telegrams from this process of court 
can be placed is, that they are privileged com- 
munications, and we can not declare them to be 
such in the absence of a statute so providing. 

The transportation of packages and parcels by 
means of express lines is becoming almost as 
great a necessity as that of sending communica- 
tions by telegraph, and the two agencies are very 
frequently employed in intimate connection, and 
the argument which asserts the inviolability of 
telegrams derived from a supposed analogy be- 
tween the postal system and the telegraph, would 
as well apply to parcels or packages intrusted to 
the express company for transportation. 

The rules of the company forbidding the peti- 
tioner from delivering telegrams or copies afford- 
ed no legal excuse for his retusal to produce the 
telegrams. 

Telegraph companies, it is true, are by sec. 13, 
W.S. 325, subjected to a penalty for disclosing 
the contents of any private dispatch to any per- 
son other than the person to whom it is addressed, 
or his agents; but, taken in connection with sec. 
51, p. 507, it is obvious that it is not to be con- 
strued as prohibiting such disclosure when it is 
required as evidence in a judicial proceeding. 
The latter section makes it a misdemeanor for 
any person connected with any telegraph line 
wilfully to disclose the contents or nature of the 
contents of any message intrusted to him for 
transmission or delivery to any one to whom it is 
not addressed, except to a court of justice; and in 
that exception we have a legislative recognition 
of the amenability of custodians of telegrams to 
a subpeena duces tecwum commanding their produc- 
tion. 

It foilows, if the court has the right to compel 
their production, that the company cannot, by 
any rules it may adopt, exonerate its agents from 
obedience to the judicial mandate. 

The only remaining question is whether the 
messages, the production of which was comm .nd- 
ed by the process, were described with sufficient 
accuracy to justify the court in compelling obe- 
dience to it. 

The 23d section of our Bill of Rights declares: 
“That the people ought to be secure in their per- 
sons, papers, houses and effects from unreasona- 
ble searches and seizures, and no warrant to search 
any place, or seize any person or thing, can issue 
without describing the place to be searched or 
thing to be seized, as nearly as may be, without 
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probable cause, supported by oath or affirma- 
tion.” 

We are not prepared to agree with the Court of 
Appeals, that this section has *‘but little bearing 
upon the present question, except by way of ar- 
gument and illustration;’’ but if it has no other 
bearing upon the question, the arguments and il- 
lustrations drawn from it possess a cogency not 
to be despised. 

The section declares that the people ought to be 
secure in their papers from unreasonable search- 
e3; and whether a subpcena duces tecum for papers, 
or asearch warrant for chattels be issued, the 
spirit of the section demands that, while in the 
latter ease there must be probable cause support- 
ed by oath or affirmation, with a description in 
the warrant of the place to be searched or thing 
to be searched for, in the other it shall at least 
give a reasonably accurate description of the pa- 
per wanted, either by its date, title, substance, or 
the subject it relates to, and that it shall be shown 
to the court or authority issuing the process, that 
there is a cause pending in a court, and that the 
paper is material as evidence in the cause. To 
permit an indiscriminate search among all the 
papers in one’s possession for no particuler paper, 
but some paper which may throw some light on 
some issue involved in the trial of some cause 
pending, would lead to consequences that can be 
contemplated only with horror, and such a pro- 
cess is not to be tolerated among free people. 

A grand jury has a general inquisitorial power. 
They may ask a witness summoned before them, 
without reference to any particular offense which 
is a subject of inquiry, what he knows touching 
the violation of any section of the Criminal Code. 
Give such a body in addition the power to search 
any man’s papers for evidence of some crime 
committed, and you convert it into a tribunal 
which would soon become as odious to American 
citizens as the Star Chamber was to Englishmen, 
or the Spanish Inquisition to the civilized world. 
Here communications at different times, within a 
period of fifteen months, sent or received by the 
parties named, are called for, the date, title, sub- 
stance or subject-matter of none of them is given, 
and it is utterly impossible that it could have been 
made to appear without more than that, that any of 
the messages were material as evidence before the 
grand jury. Moreover, it not only called for all 
messages between the parties named, but for all 
which may have been sent or received by either 
of the parties to or from any person on the face 
of the earth. A compliance with the order might 
have resulted in the production of confidential 
communications between husband and wife, 
client and attorney, confessor and penitent, par- 
ent and child. Matters which it deeply concerned 
the parties to keep secret from the world, and of 
no importance or value as evidence in any cause, 
might thus be disclosed to the annoyance and 
shame of the only persons interested. Incidents 
in the lives of members of families, which the 
happiness and welfare of the household require 
to be kept secret, might be exposed, and offenses 
not cognizable by the law, long since committed 





and condoned, brought to light and hawked 
through the country by scandal-mongers, to the 
disturbance of the peace of society and the de- 
struction of the happiness of whole households. It 
is no answer to this, that the obligation of secreey 
imposed by law on grand juries would prevent such 
exposure. It is enough to disturb and harass a 
man that twelve of his neighbors, though sworn 
to secrecy, have aequired knowledge diminishing 
their respect for him, which they had no right to 
obtain, and they may be the very twelve men 
with whom, above all others, he most desired to 
be in good repute. Such an inquisition, if toler- 
ated, would destroy the usefulness of this most 
important and vaiuable mode of communication, 
by subjecting to exposure the private affairs of 
persons intrusting telegraph companies with mes- 
sages for transmission, to the prying curiosity of 
idle gossips or the malice of malignant mischief- 
makers. The power of a court of equity to com- 
pel a discovery by any party defendant to the 
suit, of any document in his possession, or fact 
resting in his knowledge material to the issue on 
trial, bears an analogy to the subpoena duces tecum, 
and that power can not be exercised to compel 
any discovery not material to the cause; and on 
that subject Lord Loughborough, in Shaftsbury v. 
Arrowsmith,4 Vesey, 66, said: **Permitting agen- 
eral, sweeping survey into all the deeds of the 
family, would be attended with very great danger 
and mischief; it may set up 4u title, not for the 
benefit of the plaintiff, but to the injury of the 
devisees indulging a speculation to the prejudice 
of parties whose interests this court has no right 
to invade.”’ 

Mr. Fonblanque, in his work on Equity, says: 

‘A plaintiff, by this bill, may, without the least 
foundation, impute to the defendant the foulest - 
fraud, or seek a discovery of transactions in 
which he has no real concern; and when the de- 
fendant has put in his answer denying the frauds 
or disclosing transactions—the disclosure of which 
may materially prejudice his interest — the 
plaintiff dismisses his bill with costs, satisfied 
with the mischief he may have occasioned by the 
publicity of his charge, or the advantage he may 
have obtained by an extorted disclosure.” 

In reference to this abuse of the proceeding he 
says: ‘The court alone can counteract it, and, 
in vindication of its process, must feel the 
strongest inclination to interpose its authority.” 
2 Fonb. Eq. Bk. 6. ch. 3, sec. 1, note a. These 
observations are equally. applicable to the sub- 
poeena duces tecum. The abuse of the power to 
compel a discovery is sedulously guarded against 
in equity jurisprudence, and yet ten-fold greater 
injury could be inflicted by means of a subpeena 
duces tecum, if it can compel a sweeping, indis- 
criminate production and inspection of the papers 
of any party to the suit or witness on the trial. 
If our bill of rights had not guarded the citizen 
against such an abuse of a judicial process, we 
would be inclined to apply to this process the 
wholesome restrictions which equity jurisprn- 
dence has placed upon the power of a court of 
equity to compel a discovery. 
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The case of Babcock v. United States, 3 Dillon, 
567, 3 Cent. L. J. 101, relied upon as an authority 
as to the sufficiency of the identification of the 
telegrams, supports the view it is cited to sustain; 
but with the highest respect for the learning and 
ability of the judges who granted the order for 
the subpeena in that case, we can not agree with 
them. Their opinion delivered by Judge Dillon, 
is totally at variance with our convictions on the 
subject. 

An interesting article on the question discussed 
in this opinion, read by Henry Hitchcock, Esq., 
of the St. Louis Bar, before the American Bar 
Association, published in the Southern Law Re- 
view, No. 4, vol. 5, (N. S.), has been of great 
service to us in our investigations, and is a valu- 
able contribution on the subject. 

In the dissenting opinion of Judge Lewis, of 
the Court of Appeals,in ex parte Brown, the 
question on which he differed from his associates, 
‘the sufficiency of the identification of the tele- 
grams called for,’’ is discussed with great ability 
and clearness. 11 Cent. L. J., 115. All the forms 
of this subpcera to be found in works on practice 
contain a particular description of the book or 
paper, or papers, the production of which is com- 
manded, and this strengthens the position that a 
call for papers generally is insuflicient. 

Our conclusion is that the petitioner is entitled 
to his discharge from the custody in which he is 
held, and it is accordingly ordered that he be dis- 
charged. All concur. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF THE UNITED STATES. 
October Term, 1880. 


RAILROAD MORTGAGE—SALE — IMMUNITY FROM 
TAXATION NOT A ‘‘FRANCHISE.’’—Immunity from 
taxation is not such a franchise of a railroad corpo- 
ration as will pass by a sale under a mortgage ‘‘on 
the property and franchises of the company.’’ The 
term ‘‘ franchises” is not synonymous with ‘‘rights, 
privileges and franchises,’’ rights, powers and priv- 
ileges,” and the like. Morgan vy. Louisiana, 93 U. S. 
217,4 Cent. L. J. 104, followed. Judgment affirmed. 
In error to the Supreme Court of Tennessee. Opinion 
by Mr. Chief Justice WaITE.—East Tennessee R. 
Co. v. Hamblen Co. 


PATENT LAW—RUBBER FOR DENTAL PLATES—CEL- 
LULOID NOT AN INFRINGEMENT.—A Celluloid dental 
plate is not an infringement of the Cummings patent 
‘for the plate of hard rubber or vulcanite, or its equiv- 
alent, for holding artificial teeth, or teeth and gums, 
substantially as described.” Celluloid is not an equiy- 
alent for the material which the patent makes essen- 
tial to the invention; and in the use of it for a dental 
plate the process which is inseparable from the in- 
vention, is not, and can not be, employec. Decree 
affirmed. Appeal from the Circuit Court of the 
United States, for the District of Massachusetts. 
Opinion by Mr. Justice STRONG.—Goodyear Dental 
Vulcanite Co. v. Davis. 





OFFICES AND OFFICERS—OFFICER HOLDING PUB- 
LIC FUNDS NOT LIABLE PERSONALLY FOR COSsTsS.— 
The defendant in error was sued in his official char- 
acter as escheator for the Commonwealth of Virginia. 
He was a public officer of the State, and he held the 
funds sued for in that capacity. He was charged 
with no official delinquency. Held, that he can not 
be made liable personally for the costs of the plaint- 
iffs. The court below was right in confining the 
judgment for costs to the funds in his hands as es- 
cheator. In error to the Supreme Court of Appeals of 
Virginia. Opinion by Mr. Chief Justice WaITE.— 
Hauenslein v. Lynham. 


CONSTITUTIONAL LAW--ACT REQUIRING REGISTRY 
OF JUDGMENTS AGAINST CITY DOES NOT IMPAIR 
CONTRACT.-—An act which requires judgments ob- 
tained against a city to be registered before payment 
can be ordered, does not impair the obligation of a 
contract made before its passage. The obligation of a 
contract, in a constitutional sense, is the means pro- 
vided by law by which it can be enforceed—by which 
the parties can be obliged to perform it. Whatever 
legislation lessens the efficacy of these means impairs 
the obligation. If it tends to postpone or retard the 
enforcement of the contract, the obligation of the lat- 
ter is to that extent weakened. The Latin proverb, 
qui cito dat bis dat—he who gives quickly gives twice 
—has its counterpart ina maxim equally sound, gui 
serius solvit, minus solvit—he who pays too late, pays 
less. Anyauthorization of the postponement of pay- 
ment, or of means by which such postponement may 
be effected, is in conflict with the constitutional inhi- 
bition. If, therefore, we could see that such would 
be the effect of the provision of theact of the State, 
requiring judgments to be registered with the con- 
troller before they are paid, we should not hesitate to 
declare the provision to be invalid. But we are not 
able to see anything in the requirement which im- 
pedes the collection of the relator’s judgments, or pre- 
vents his resort to other remedies, if their payment be 
not obtained. The registry isa convenient means of 
informing the city authorities of the extent of the 
judgments, and that they have become executory, to 
the end that proper steps may be taken for their pay- 
ment. It does not impair existing remedies. Decree 
affirmed. In error to the Supreme Court of Louisiana. 
Opinion by Mr. Justice FIELD. State v. City of New 
Orleans. 


LIABILITY OF RAILROAD COMPANY FOR INJURIES 
IN PULLMAN CAR—MEASURE OF DAMAGES—IRRELE- 
VANT TESTIMONY CANCELLED BY WITHDRAWAL. —1. 
A carrier of passengers, for hire, is bound to observe 
the utmost caution characteristic of very careful, 
prudent men. He is responsible for injuries received 
by passengers, in the course of their transportation, 
which might have been avoided or guarded against 
by the exercise, upon his part, of extraordinary vigi- 
lance, aided by the highest skill. Such caution and 
diligence extends to all the appliances and means 
used by the carrier in the transportation of the pas- 
senger. He must provide cars or vehicles adequate, 
that is sufficiently secure as to strength and other re- 
quisites, for the safe conveyance of passengers; and 
for the slightest negligence or fault, in that regard, 
from which injury results to the passenger, the carri- 
eris liable in damages. 2. A pussenger purchased 
from a railroad company a ticket over itsline, and, at 
the same time, from the Pullman Palace Car Com- 
pany, a ticket entitling him to aberthin one of its 
sleeping-cars, constituting a partof the train of the 
railroad company. In the course of transportation 
he was injured by the falling of a berth in the sleep- 
ing-car in which he was, at the time, riding. Held, 
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that fur the purposes of the contract with the railroad 
company for transportation, and in view of its obliga- 
tion to use only cars that were adequate for safe con- 
veyance, the sleeping-car company, its conductor and 
porter, were, in law, the servants and employees of 
the railroad company. Their negligence, or the neg- 
ligence of either of them, as to any matters involving 
the safety or security of passengers, was the negli- 
gence of the railroad company. 3. In such case, the 
passenger injured being entitled only to compensatory 
damages, evidence as to his poverty, or as to the num- 
berand ages of his children, is irrelevant. 4. An ex- 
ception to the admission of irrelevant testimony is 
cancelled when the court, before the final submission 
of the case tothe jury, distinctly instructs them to 
disregard such evidence. ‘The presumption should 
be, so faras this court is concerned, that the jury 
based their verdict upon legal evidence only. Judg- 
ment reversed. In error to the Circuit Court of the 
United States forthe Northern District of Illinois. 
Opinion by Mr. Justice HARLAN.—Pennsylvania R. 
Co. v. Roy. 





SUPREME COURT OF ILLINOIS. 


November, 1880. 


JURISDICTION OF EQUITY TO PREVENT NUISANCE 
—STREET RAILWAYS—WHAT IS NOT A PUBLICATION. 
—1. A court of equity has jurisdiction, on the appli- 
cation of the State Government, to restrain the plac- 
ing of an obstruction in or upon the public highways, 
streets, bridges, public grounds and navigable waters; 
and the legislature having committed a portion of its 
sovereignty to municipalities, such as cities,towns and 
Villages, in respect to streets, highways and public 
grounds within their limits, they are invested with 
the authority of the State in this respect, and may 
maintain a bill in equity to restrain an obstruction of 
streets, etc., in theirlimits. 2. Under the Consti- 
tution of this State the legislature can not grant the 
right to construct and operate a street railroad within 
any city, town or incorporated village, except by re- 
quiring the consent of the local authorities having 
control of the streets or highways proposed to be oc- 
¢cupied by such street railroads, and this applies to 
horse railways. 3. Under the ‘‘Acts in regard to 
horse and dummy railroads,’’ approved March 9, 
1874, the city, town or village authorities are prohib- 
ited from giving consent to construct and operate a 
horse railroad in the streets, unless at least ten days’ 
pubiic notice of the time and place of presenting the 
petition shall first have been given by publication in 
some newspaper published in the city or county where 
such road is to be constructed. The publication of the 
report of a committee recommending the granting of 
such leave ten days before the adoption of an ordinanee 
authorizing the construction of sucha road,and the 
publication ofjthe ordinance, is not a compliance with 
the statute. Affirmed. Opinion by SHELDON, J.— 
Metropolitan City R. Co.v. City of Chicago. 


DEPOSIT UNDER ORDER OF COURT — FAILURE— 
PREFERENCE—RECEIVER.—1. Where the clerk of a 
court, under an order of the court, making a bank a 
depositary of court funds, and of its officers, makes 
a deposit of funds belonging to the court in such 
bank, which afterwards becomes insolvent, and the 
deposit was not a special one, or a mere naked bail- 
ment, and there is no means of identifying the money 
deposited, even in the hands of the receiver, it is er- 
ror to require the receiver to pay such deposit in full, 
and the clerk must share pro rata with other deposit- 





ors and creditors of the bank. 2. When moneys de- 
posited ina commercial savings bank were not kept 
separate from the general funds of the bank, or dis- 
tinguished therefrom, and the entries of the same 
upon the bank books and upon the deposit book of 
the clerk were the same as with all other depositors, 
except that no interest was to be paid thereon, it was 
held, that the deposit, though made under a general 
order of the court, was nota special one, or a mere 
bailment, and that the money so deposited became 
that of the bank, which was liable for its repayment 
the same as to any other depositor or creditor. 3. 
When the court places the assets of an insolvent bank 
in the hands of a receiver. it is for the benefit of the 
creditors of the corporation, to be administered, 
distributed and paid according to the equitable 
claims of all such creditors, and such act can not af- 
fect or change in the slightest degree the right of a 
single creditor; and the fact that the court has ac- 
quired possession of the assets and funds, confers no 
legal right to retain its deposits, which are general, 
in full, when the money deposited under its direction 
with the bank can not be identified. Opinion by 
WALKER, J.— Otis v. Gross. 

EVIDENCE — ADMISSIBILITY OF BOOKS OF AC- 
COUNT.—1. The statute does not provide for the ad- 
mission of a party’s books of account to prove the 
items therein charged, when the entries have been 
made by a disinterested living and resident person, 
but such witness must be called to prove the account. 
2. At common law, when the clerk who made the en- 
tries has no knowledge of the correctness of the same, 
but made them as the items were furnished by anoth- 
er, it was essential that the person furnishing the 
items should testify to their correctness, or that satis- 
factory proof thereof, such as thejtransaetions, are 
reasonably susceptible of from other sources, should 
be produced. 3. In an action against a defendant for 
a breach of a contract to buy on account of the plaint- 
iff of a corporation, the plaintiff is bound to prove 
his account by proper and legitimate evidence, the 
same as in a suit upon the account itself. And when 
the testimony relied on to render the plaintiff’s books 
competent, was that of the book-keeper, and the 
amount claimed appeared upon the ledger, the entries 
being in his handwriting, and that of a witness who 
testified that the sales-book produced contained the 
original entries, and that the entries were in his 
handwriting, made in the ordinary course of busi- 
ness, of goods that are reported as being sold,and the 
entries showed the amount as claimed and as appear- 
ing upon the ledger; and he also testified that the goods 
were brought into the packing-room, and then as- 
sorted by a man employed for that purpose, who 
called them off to the witness as entry clerk, who 
made the entries of them in the book as they appear, 
and that the entries were then compared with the 
goods, when the goods were packed and shipped: but 
that he had no personal knowledge of the sale or de- 
livery of the goods; and one of the plaintiffs testified 
that the original entries of goods sold were made in 
the sales-book produced, and these books were fairly 
and honestly kept in the usual course of business; 
and evidence was also offered of the carrier’s shipping 
receipt for the transportation of the goods: Held, 


‘ that the books were not admissible under this proof, 


Affirmed. Opinion by SHELDON, J.—Stettauer v. 
White. 

1. PLEADING—DEMURRER—EVIDENCE — MUNICI- 
PAL BONDS—NOTICE OF ELECTION.—The plea of non 
est factum in an action of assumpsit brought upon 
interest coupons attached to corporate bonds is nota 
proper plea, and there is no error instriking it from 
the files. 2. Where all cf the evidence is admi- 
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ssible under the general issue that could have been 
presented under special pleas, to which a de- 
murrer was sustained, and such evidence was so ad- 
mitted, the court will not consider an assignment of 
error for sustaining the demurrer. 3. When the ap- 
pellate court affirms the judgment of the circuit 
court, this court on appeal orerrorcan only consider 
questions of law, and is prohibited from examining 
into controverted questions of fact. 4. When sufli- 
cient search for the original papers has been proved to 
show their loss, copies thereof may be admitted ou 
proof that they are true and correct copies made 
from the originals. 5. Under secs. 8, 9 and 10 of the 
charter of the Bloomington and Ohio River Railroad 
Company, adopted March 10, 1869, power was con- 
ferred on towns along the line of such road to vote, 
under the notices therein specified, for and against 
the issue of township bonds asa donation in aid of 
the construction of its road, and upon a vote in favor 
of the same the power was conferred to issue such 
bonds. 6. Under a law providing for a vote whether 
a township shall issue bonds in aid of a railroad, 
which requires the town clerk upon receiving the 
proper petition to ‘‘ immediately give the notice re- 
quired by law for an election,’’ ete., it was held, 
that three notices were all that was required to be 
posted of the time and place of the election, the same 
as of an annual town meeting, and not five as the law 
then required of a special town meeting. 7. Under 
‘a Jaw which authorizes the ‘‘proper corporate au- 
thorities’’ of a township to issue the bonds of the town 

hen so authorized by a vote of the electors at an elece 
ion called for that purpose, the supervisor and town 
clerk must be regarded asthe proper corporate au- 
thorities forthe issue and delivery of the bonds, it 
being but a ministerial act, though they are not such 
for the purpose of creating the indebtedness. There 
isa broad difference between the creation of a debt 
and merely executing the evidence of it. Affirmed. 
Opinion by WALKER, J.—Town of Windsor v. Hal- 
lett. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


November, 1880. 


PROMISSORY NOTE--MISTAKE—CLEARING-HOUSE 
—PAYMENT.—In an action against the indorsers of a 
promissory note, payable at the plaintiff bank, it ap- 
peared that the note had been discounted by the Fan- 
euil Hall Bank, and at maturity had been charged by 
the latter bank to the plaintiff bank, and sent 
through the clearing-house for payment. The plaint- 
iff’s teller, by mistake, thinking the makers had funds 
at his bank, stamped *‘paid’’ on the face of the note. 
The mistake was soon discovered, and before the 
close of banking hours on the same day both the oth- 
er bank and the indorsers were notified of it, and the 
note was duly protested. There was a dispute be- 
tween the banks, as to whether under the rules of the 
clearing-house, the plaintiff not having returned the 
note at a given hour of the day it became due, it had 
not become the property of the plaintiff. This dispate 
was terminated by a payment to the Faneuil Hall Bank 
of the amount of the note by the plaintiff without any 
waiver of its legal rights; and at the trial the Faneuil 
Hall Bank disclaimed all interest or title in the note. 
The note was indorsed in blank. Held: 1.That the court 
below was justified in finding that the note was not 
paid. The defendants, not being members or parties 
of the clearing-house, can not set up its rules by way 





of forfeiture or estoppel to defeat the right of the 
holder to recover against them. Oreman v. Hoboken 
City Bank, 30 N. J. 61. 2. That the court properly 
found and ruled that the plaintiff had suflicient title 
to maintain this action. Beekman v. Wilson, 9 Met. 
434; Pemberton Bank v. Porter, 125 Mass. 335; Spof- 
ford v. Norton, 126 Mass. 533. Opinion by CoLt, J. 
-—~Manufacturers’ Nat. Bk. v. Thompson. 

ADULTERY — CHASTITY OF PERSON WITH WHOM 
ALLEGED TO HAVE BEEN COMMITTED.—On the trial 
of an indictment for adultery the defendant offered 
testimony to show that the general character for 
chastity of the person, with whom the adultery was 
alleged to have been committed, was good. The 
court excluded it, and the defendant excepted. The 
evidence was not reported. Held, that the exception 
must be sustained. The character of the person with 
whom the adultery is alleged to have been committed 
may be a material fact, and so evidence upon it be 
competent and material. There can be no doubt thar 
upon an indictment for adultery the defendant may 
be convicted upon evidence wholly circumstantial. 
Suppose, in such a case,the Government should offer 
evidence that the defendant, a married man, was seen 
ata late hour of the night to accompany a common 
prostitute to a house of ill fame,and was seen to leave 
that house early the next morning, itis quite appar- 
ent that not only the time, both at night and at morn- 
ing, but the reputation, both of the woman and the 
house, would be important and material, and evi- 
dence would be admissible upon each of them; and 
it would seem to be reversing the humane maxim of 
the law, to permit the government to prove as an in- 
dependent fact the bad character of a woman in sup- 
port of an issue, and to deny to the defendant the 
right to introduce evidence upon the same subject 
upon the same issue. Opinion by Lorb, J.--Com. 
v. Gray. 

JUDICIAL NOTICE—REGULATION OF COMMERCE.— 
1. If the courts of this Commonwealth can not take 
judicial notice that lime is manufactured in other 
States of the Union besides Massachusetts and Maine, 
they certainly can not judicially assume that it is not 
thus manufactured in other States. Wethink, how- 
ever, that the manufacture of lime in various of the 
States is a matter of such common knowledge, that it 
would be a mere affectation of judicial blindness not 
to recognize the fact. 2. This court can not take ju- 
dicial notice of the fact that at the time when the 
legislature of Massachusetts first prescribed a size, 
and other qualities of the cask, in which lime im- 
ported from Maine might be sold, it adopted the size 
and qualities of cask prescribed by the legislature of 
Maine for lime manufactured in that Staté; nor of the 
fact that the characteristics of the casks seized from 
the possession of the defendant are substantially the 
same as are now required by the statutes of Maine. 
8. One State can not regulate the mode of preparing 
for market articles produced in another State, the ex- 
clusive authority to regulate commerce between the 
States being in the United States Government. Opin- 
ion by LoRD, J.—Higgin: v. Emerson. 


INDICTMENT—ADULTERATED MILK—ALLEGATION 
—INSTRUCTION.—Where an indictment, under Stat. 
1880, chap. 209, sec. 8, creating the offense of having 
in possession ‘‘adulterated milk, or milk to which 
water or any foreign substance has been added,?? 
and sec. 7, providing ‘‘that in all prosecutions under 
the act, if the milk shall be shown, upon analysis, to 
contain more than eighty per centum of watery fluid, 
or to contain less than thirteen per centum of milk 
solids, ’’ it shall be deemed adulterated, alleged that 
the defendant had in his possession one pint of adul- 
terated milk, ‘‘to which milk water had been added: 
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Held (without deciding whether the purpose of the 
act was to prevent the sale of milk found by analysis 
to fall below the required standard of purity, and 
whether such milk is to be treated as adulterated 
without regard to what may have caused its inferior 
quality), that under the allegations of this indictment, 
the jury should have been instructed that the defend- 
apt could not be properly convicted, if they were sat- 
isfied that the milk in question was as it naturally 
came from the cow, although they should also find it 
fell below the legal standard in quality. Opinion by 
COLT, J.—Com.v. Luscomb. 


SUPREME COURT OF ARKANSAS. 





November Term, 1880. 


FORFEITED BAIL BOND—SERVICE ON—-CONSTRUCT- 
IVE SERVICE.—B was surety upon a bail bond. A for- 
feiture was entered against him and summons t{is- 
sued for him to appear, show cause, etc. He made 
no appearance, and judgment by default was entered, 
and he brings error to this court, alleging want of 
proper service. Held, 1. Service in an action upon a 
forfeited bail bond must be the same as in civil ac- 
tions. Gant’s Dig., sec. 1743. 2. Statutes authoriz- 
ing constructive service must be strictly construed, 
and the words ‘‘at the residence and with the wife 
of’? are not a compliance with the statute requiring, 
**at the usual place of abode of defendant, with some 
person who is a member of his family, over the age of 
fifteen years.” 3. When judgment below is by de- 
fault, there must be a motion fora new trial, and it 
be overruled before error will lie to this court. 
Gant’s Dig., sec. 1100. But there must be sufticient 
service, therefore the statute rule does not apply in 
this case. The cause remanded, and plaintiff in error 
must be regarded as is court by reason of his having 
brought this error. Opinion by ENGLISH, U. J.—Bar- 
nettv. State. 

SUIT AGAINST STATE — INJUNCTION — MANDAMUS 
FOR—DISTRESS WARRANT— COLLECTORS—SETTLE- 
MENT OF—PRACTICE.—Defendants were sureties on 
the official bond of Vaughn, the sheriff and collector 
of Jefferson County, whois required to pay into the 
State treasury all moneys collected for liquor license, 
ete., within fifteen days after settlement, under pen- 
alty. The auditor is authorized to issue distress war- 
rant immediately after such failure. The collector 
was not charged with liquor license on the auditor’s 
book, none having been certified by the clerk as aue. 
The distress warrant was issued by the auditor on the 
31st day of July, 1877, directed to a constable of Jef- 
erson County, who proceeded at once to levy upon 
certain real estate belonging to Vaughn’s sureties. 
The sureties petitioned the circuit judge, and moved 
for writ of mandamus and temporary restraining or- 
der, in vacation, to stay execution of the auditor’s 
distress warrant tillthe writ of mandamus could be 
heard. This motion was granted. There was a plea 
to the jurisdiction, and various others, ten in all. De- 
fendants deny all megerial allegations. The proof 
shows that this is a distress warrant on one of three 
sets of bonds, given forthe years 1873, 1874 and 1875, 
and that the collector, by deputy, made his settle- 
ment on the 15th of June, 1875, accordint to the audi- 
tor’s book. The evidence tends to show fraud, in 
failing to certify the collections on license to the au- 
ditor, and it is plain that the sheriff and his sureties 
are clearly bound forthe amount of default. But it 
is insisted that the sureties have had no day in court, 
and that they should have a chance to controvert and 
have apportioned among themselves the various 





amounts of their liabilities on the several sets of 
bonds, and that they can only be bound by the records 
of the auditor. On final hearing the order of man- 
damus was made peremptory, and the auditor and 
constable appealed. Held, 1. That the aet of Janu- 
ary 19, 1875, prohibiting suits against the State, does 
not prohibit courts of chancery from issuing writs of 
injunction against officers of the State about to abuse 
their authority. Its application must be confined to 
such suits as seek to charge the State with some liabil- 
ity, duty, or as a trustee of effects in her hands. 2. 
The execution sought to be enjoined was on real es- 
tate of Jefferson County, and the sale would have 
been a cloud on the title, and the court had jurisdie- 
tion to prevent the sale. This it could do by the writ 
of injunction. 3. To make the writ of mandamus 
serve the purpose of injunction, the particular act. 
must be positively enjoined by express language of 
the statute. It was not so in this case; but the writ 
contains all the elements of an injunction, and if it 
had been placed upon the equity side of the docket, 
the court would have had full jurisdiction to proceed 
with it assuch. 4. The writ of distress is constitu- 
tional, the bond was in regular form, and the sureties 
were bound for the years for which they were sever- 
ally liable, and under proper conditions were subject 
to the remedy by distress warrant. 5. The collectors 
are required to make settlement at each term of the 
county court. and the clerk must certify the same to 
the auditor within fifteen days thereafter, and the 
clerk’s certificate is the basis upon which the auditor 
can compel settlement, and in the absence of such 
certificate, or the judgment of a court of competent 
jurisdiction, distress warrant wiil not lie. It will not 
lie in this case. 6. Mistake of remedy of mandamus 
is no ground for demurrer. Gant’s Dig., sees. 4461, 
4564. 7. The courterred in proceeding to consider 
the mandamus before the petition was removed to the 
equity sideof the docket. A proper remedy might 
also have been by certiorari. Petition dismissed. 
Opinion by EAKIN, J.— Crawford v. Carson. 





SUPREME COURT OF OHIO. 
December, 1880. 


*" CONSTITUTIONAL LAW—TAX TO REIMBURSE PUB- 
LIC OFFICER.—Where public money in custody of a 
publie officer of this State, and with the disburse- 
ments of which money he is charged by law, is stolen 
or otherwise lost without his fault,and the legislature 
pass an act exonerating such oflicer and his sureties 
from the payment of such money, and direct that a 
tax be levied in the territory upon which the losé 
must fall to meet the deficit, sneh fact is not forbidden 
by the Constitution, State or Federal, Reversed. 
Opinion by OkrEyY, J.—Board of Education v. Mc- 
Landsborough. 

EVIDENCE—FORGERY— HANDWRITING — EXPERT. 
—1. The genuineness of a writing was in controversy 
in a cause, and an expert, called as a witness, stated, 
in connection with his opinion, which opinion was 
material upon the matters so in controversy, certain 
facts upon which the opinion was founded, and the 
court afterwards excluded from the consideration of 
the jury such facts, but refused to exclude the opin- 
ion: Held, that this was error. 2. On the trial of a 
party charged with uttering and publishing a check as 
true and genuine, an expert was called for the 
State, who had seen the alleged forged check several 
months previously, and to whom a genuine signature 
of the accused was shown on such trial: Held, that 
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the State being unable to produce such check, the 
presence of such check on the trial was not indispen- 
sable to the competency of the witness to testify to 
the fact that the check and signature were in the 
same handwriting. 4. Where, on the trial of one 
charged with uttering a forged check, signed ‘* John 
B. Brown,’’ an expert in handwriting who had seen 
the check several months previously, but bad never 
seen the accused write, and was not acquainted with 
his handwriting, was called as a witness, and a gen- 
uine signature of the accused ‘‘C. 8. Koons,’’ was 
exhibited to him, which furnished the only knowl- 
edge he had of the handwriting of the accused: Held, 
that before the witness should be allowed to give his 
opinion to the jury as to whether the check and sig- 
nature were written by the same person, it ought to 
appear to the court, from an examination of the wit- 
ness, that the signature of the accused constituted a 
sufficient basis upon which the witness could form an 
opinion whether the check was in the handwriting of 
the accused. Reversed. Opinion by OKrY, J.— 
Koons v. State. 


NEGLIGENCE—RAILROAD—MASTER AND SERVANT. 
—1. In an action brought by an employee of a railroad 
company against it, to recover for injury sustained 
while in the discharge of his duty, the negligence 
charged was the moving of a car under which the 
plaintiff was working, without notice or warning. 
The proof showed that the negligence in not giving 
notice or warning of the moving of the car, was at- 
tributable to the foreman under whose control the 
plaintiff was working, and not to those engaged in 
moving the car. Held, that the case was not one of a 
failure of proof under sec. 133 of the Code, but, at 
most, of variance under secs. 131 and 132. 2. It isthe 
duty of a railroad company to make such regulations 
or provision for the safety of its employees, as will 
afford them reasonable protection against the dangers 
incident to the performance of their respective duties. 
3. Aforeman was put in charge of a set of hands, 
whose business it was to repair freight cars while 
standing on the track, in a yard of the company, in 
which trains were accustomed to be made up; it was 
also the duty of the foreman to participate with the 
hands in doing the work. While the foreman and a 
hand were engaged in repairing a car, and the latter 
was at work under the car by the order of the foreman, 
he was injured by the striking of the car on which he 
was working by another car moving -on the same 
track. Held: 1. That the hand was the subordinate 
of the foreman, in respect to the work in which he 
was engaged at the time he was injured. 2. That it 
was the duty of the foreman, in putting the hand to 
work under the car, to use reasonable care to protect 
him, while thus engaged, from the danger arising 
from the switching of cars and the making up of 
trains on the same track; and for an injury resulting 
from the want of such care, the company is liable. 
Affirmed. Opinion by WHITE, J.—Lake Shore, etc. 
R. Co. v. Lavelley. 





SUPREME COURT OF INDIANA. 


Novenber, 1880. 


COMMISSION FOR MAKING SALE—EVIDENCE.—Ac- 
tion by appellant before a justice of the peace to re- 
cover a commission for making sale of an engine. 
Heid, in order to entitle plaintiff to recover, the sale 
of the engine must have been completed when the suit 
was commenced. The evidence showed that the en- 





gine had been taken on trial and had not yet been ac- 
cepted bythe purchaser. The plaintiff failed to make 
out his case. Reversed. Opinion by Scott, J.— 
Thomas v. Lincoln. 

POWERS OF CITIES OVER PRIVATE HOSPITALS— 
STATUTE CONSTRUED.—The appellant was fined be- 
fore the mayor of the City of Indianapolis under an 
ordinance which made it unlawful to maintain any 
hospital within the limits of the city without first hav- 
ing obtained a license, ete. Held, the city had no 
power, under the general law for the incorporation of 
cities, to enact the ordinance. The word ‘‘hospital’’ 
is used only in see. 53 of said law, 1 R. S. 288, 292, 
and this section merely gives the city power to pro- 
vide for the erection of a public hospital, and has no 
reference to private hospitals or asylums or houses for 
the sick, either charitable or otherwise, which may 
be erected within such city by any person, church, 
society or voluntary association. Under the general 
law, cities have no express, nor necessarily implied 
power over private hospitals. Under its police powers 
the city might perhaps prescribe reasonable rules for 
the drainage of hospital grounds, the purification and 
ventilatiun of buildings, the removal therefrom of 
persons afflicted with infectious or contagious dis- 
eases, and forthe general management of the hos- 
pital, grounds and buildings, both internally and with 
reference to the surrounding property; and such 
reasonable regulations might be enforced by proper 
penalties. The ordinance under consideration was 
not a proper exercise of the implied police powers of 
the city. Reversed. Opinion by HowKk, J.—Besson- 
ies v. City of Indianapolis. 

PROMISSORY NOTE—EXTENSION OF TIME OF Pay- 
MENT— CONSIDERATION.—-To release a surety on ac- 
count of an extension of time to the principal, the 
extension must have been made for a new considera- 
tion, and the payment of interest already due does 
not constitute a new consideration within the rule; 
neither does an agreement to continue the payment of 
interest at the rate specified in the note. 45 Ind. 523. 
For a stronger reason an agreement to thereafter pay 
interest at a reduced rate, does not create such new 
consideration for the extension of time on a note 
overdue. Reversed. Opinion by NIBLACK, C. J.— 
Dore v. Hall. 








QUERIES AND ANSWERS. 





[*.* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. The queries must be brief; long statements of facts of 
particular cases must, jor want of space, be invariably reject- 
ed. Anonymous communications are not requested. ] 


QUERIES. 


54. A policy of insurance is issued upon the life of a 
person payable in case of his death to “his devisees.” 
Re dies intestate. Is the policy nayable at all, andif so, 
is it to his legal representatives or to his heirs? Cc 

Chicago, Il. 





ANSWERS. 

50. [11 Cent. L. J. 418.] Story on Conflict of Laws, sec. 
539,says: “No sovereignty can extend its process beyond 
itsown territory to subject persons or propcrty to its 
decisions. Every exertion of authority of this sortisa 
nullity.” See, also, succeeding seetions sustaining 
above proposition. Hence, notice pendente lite is a cre- 
ation of statute acting only on persons and property 
within the jurisdiction of that sovereignty, and a pur- 
chaser would not be bound by action in another sey- 
ereiguty, nor would he be bound by actual netice. 

Kansas. 
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CURRENT TOPICS. 


Both the message of President Hayes, and the re- 
port of the attorney general, contain references to the 
need of a larger judicial force in the Federal Courts. 
*‘In the Supreme Court,’’ says Attorney General 
Devins, ‘‘the business is usually from two years and a 
half to three years behind. * * * * A similar 
condition of things exists in nearly all the circuit 
courts. For several years there has been a pressing 
want of an additional judge in the second circuit, and 
it now seems to me to be impossible that a single ad- 
ditional judge would enable that court, even if there 
is no increase of business, to transact that which will 
regularly come beforeit. * * * * In many other 
circuits the business of the court is necessarily be- 
hind by reason of the constantly increasing pressure 
uponit. The evils which the delay of justice occasions 
are too obvious to require discussion. They may 
amount often to a complete denial of justice.’’ He 
advises a system of intermediate appellate courts as 
follows: ‘‘It seems to me that an Intermediate Court 
of Errors and Appeals can be created which shall re- 
lieve the Supreme Court of a portion of its jurisdic- 
tion, and which shall enable the business of the circuit 
courts also to be expedited. This can be done by 
adding to the number of circuit judges. Without de- 
siring to propose any plan in detail for the considera- 
tion of Congress, I respectfully suggest that if the 
judges of the circuit courts should be increased by 
the addition of one judge to each circuit (except the 
second, where two should be added), the means would 
be provided by which an intermediate appellate court 
could be formed in each circuit, consisting of two cir- 
cuit judges and the circuit justice, while the ordinary 
duties of the circuit court itself would be more 
promptly and efficiently performed. According to 
some defined plan, the judges of the district courts 
should be authorized to sit in cases of the absence or 
disability of one of the circuit judges, or the justice 
of the Supreme Court assigned to the circuit. An 
appellate court of such a character could safely be 
invested with a very large jurisdiction; and it would 
seem to me that no appeal should be permitted there- 
from, unless the sum in dispute should exceed $10, - 
000, or unless the judges themselves of such interme- 
ate court should certify that the case was one of such 
difficulty that it might properly be argued in the 
Supreme Court. The expense of such an addition to 
the judicial force at the present salaries would be but 
$60,000, and would be substantially all the expense 
necessary to be incurred. This certainly is a trifling 
sum in comparison with the objects of relieving the 
Supreme Court and the circuit courts, and thus giving 
parties&n opportunity of a speedy trial.’’ The Pres- 
ident recommends to Congress the suggestions of the 
attorney general. 





What is the status of an amicus curiv? Who ap- 
points him? Who pays him? Somebody has written 
to the Solicitor’s Journal making several inquiries of 
this character concerning this well known individual, 
and that paper has answered the queries so well that 
we will take the liberty to repeat its answers. The 
locus standi of the amicus curie, it says, is the ignor- 
ance or forgetfulness, or want of candor of the counsel 
engaged in a case; and the—well, momentary lapse of 
memery on the part of the judge. These little defects 
are allowed to be supplied by any member of the bar 
who happens to be in court; who, so to speak, hands 
up a little lantern to help the judge through the dark 
ways of the law. The only fees of the amicus curie 





are (1) the sense of having done his duty; (2) the 
thanks of the court; and (3) the reputation of being a 
man who has cases at his fingers’ ends. Fees be- 
lonving to classes 2 and 38, however, it warns the 
inquirer, in case he intends to become an ami- 
cus curve, are, like certain other fees, somewhat 
uncertain. It is not a profitable thing to be- 
come an amicus curie in certain courts. ‘*Will your 
lordship allow me,’’ says alearned gentleman in the 
back benches, as amicus curie, “to refer your lordship 
to the case of Jones vy. Smith, 15 Vesey, p. 121.’’ 
‘*Fetch 15 Vesey,’’ says the judge to his officer. Ve- 
sey is brought. ‘‘Mr. Brown, whathas this got to do 
with the case in hand? You’ve overlogked the facts 
on which the decision in that ease was based.’’ And 
15 Vesey descends with ominous rapidity to the offi- 
cer. Inthis case, the correspondent may observe, 
the amicus curie is not *‘feed.’ The origin of the 
amicus curie is, it has been stated, to be found in 
the Roman law. A judex, before deciding a case, 
was entitled to take the advice of ‘ ‘friends, acquaint- 
ances, and legal amateurs,’’ but was not bound eith- 
er to seek, or to adopt, their opinion. See Colqu- 
houn’s Summary of Roman Law, I. 35. The custom 
was established in Lord Coke’s time, for he says that 
when a judge is doubtful or mistaken as to any ques- 
tion of law, he may be informed by any by-stander, 
as an amicus curiew. It has also been thought that a 
matter can be made to appear by suggestion on the 
roll by an amicus curie, allhough in Smyth v. Irish, 
2 Keb. 548, it was said that **as amicus curie is not 
usual, by pleading it can not be.’’ In Rex v. Vaux, 
Comb. 13, it was held that any person could, as an 
amicus curie, move to quash a vicious indictment, 
since judgment would have to be arrested in the event 
of a trial and verdict. 








A interesting point in the law of landlord and ten- 
ant was determined by a New York court last month 
in the case of Shaw v. McCarthy, 18 Daily Reg. 1009. 
The proceedings were mstituted by the landlord to 
remove his tenant under a provision of the New York 
Statute allowing summary proceedings therefor, 
‘*where the demised premises, or any part thereof, 
are used or occupied as a bawdy house or house of 
assignation for lewd persons, or for any illegal trade 
or manufacture or other illegal business.’’ It ap- 
peared that the premises had been used for a ‘‘lottery 
office” with the tenant’s knowledge, and that lotteries 
were illegal under the laws of that State. The court 
held that this was not within the statute, saying: 
**All the instances specified for which the statute, by 
name, gives the remedy are founded in turpitude or 
inherent natural baseness, as ‘a bawdy house or house 
of assignation for lewd purposes.’ The rule, I ap- 
prehend, is that where special instances are given, any 
general words in a statute are controlled by the 
specifications (U. 8S. v. Weise, 2 Wall. Jr., 72), the 
construction of the statute is limited to that kind of 
offenses. So, the general phrases which follow the 
special examples given in the text as to the purview 
of the statute must be read as ‘for any other like ille- 
gal business.’ * * * * Lotteries are not founded 
in tupitude; they are simply mala prohibita; but 
bawdy houses and public lewdness are founded in in- 
herent baseness and vileness of principle. In Watts 
v. Brooks, 3 Vesey, 612, speaking of stock jobbing, 
which are transactions of risk similar to lotteries and 
gambling, and of offenses against the revenue laws, 
the chancellor stated that ‘tLere is nothing immoral 
in the transaction; but it is against a prohibitory stat- 
ute;’ and he ordered an accounting in equity. The 
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ease of Williams v. Frye, 18 Jur. 442, likewise was a 
ease arising out of stock jobbing, a class of business 
‘illegal?’ by prohibition merely. But the case of 
Kentucky v. Bassford, 6 Hill, 526, set at rest in this 
State the rule of law in this regard; for its decision is 
placed expressly upon the ground that lotteries are 
not treated by law as bad in their own nature, but 
merely bad because prohibited by positive law, and 
then only as and when and where prohibited; and on 
this reasoning our tribunals in this State have en- 
forced, according to the law of our own forum, the 
payment of a bond made in the State of New York, 
but its conditions to be performed in the State of 
Kentucky. * * * * If the section of the Code 
under which the present case is asked to be main- 
tained, could be held by its terms and construction to 
apply to cxses where the premises are used for lot- 
tery purposes, then, by like construction, it must ap- 
ply to a case where an unlicensed pawnbroker has a 
lease for a place whieh he uses for his business, or 
where an unlicensed cartman or truckman used a 
hired place for his wagon and horses, or where an un- 
licensed vendor stores his goods, or where an individ- 
ual does business under the style of himself and ‘Co.,’ 
without complying with the statute; for all these are 
equally ‘illegal’ trades, manufactures and business, 
and some of them punishable as misdemeanors. If 
the Code was intended to meet such cases as lottery 
policy dealing, it does not prescribe that offense, nor 
that classification of offenses; nor, by the examples 
given by name in the statute, is there a suggestion of 
that kind of mala prohibita. It is, asI have said, a 
penal statute, subject to strict construction, and not 
to be extended inits effect beyond the proper meaning 
of its own positive language. That the legislature 
intended by this statute to regard offenses which are 
simply, by positive law, prohibited and punished, is 
to my understanding not proved by the words em- 
ployed; and such an interpretation would be against 
the legal sense of the context.’’ 








RECENT LEGAL LITERATURE: 





THE UNITED STATES DIGEST. 


The annual digest of the decisions of the State and 
Federal courts, known as the United States Digest, is 
so familiar to the practitioner, that ordinarily we 
should not feel called upon to do more than simply 
note the publication of the volume for the past year. 
But it happens that the present volume comes to the 
profession under circumstances which demand at our 
hands a more careful examination of its contents than 
would otherwise be necessary. With volume nine, 
Mr. Benjamin Vaughan Abbott, who has been its editor 
for many years, retired from that difficult and ardu- 
ous position which, notwithstanding occasional mis- 
takes which were to be expected, he has filled 
acceptably and well. With volume ten—the one now 
before us—the new editors, Messrs. John E. Hudson 
and Geo. Fred Williams, make their bow. Mr. Hud- 
son we do not know as a legal compiler, but in Mr. 
Williams we recognize a gentleman who has within 
the past few years contributed one or two works of 
the order of digests to the profession, and his labors 
have been commended as faithful and valuable. A 





United States Digest. A Digest of Decisions of the 
Various Courts within the United States. By John E. 
Hudson and George Fred. Williams, of the Boston Bar. 
New Series, Vol. 10. Annual Digest for 1879. Boston: 
Little, Brown &Co. 1880. 





somewhat careful examination of their first volume 
convinces us that the new editors need not be ashamed 
of their production, and we do not doubt but that the 
bar of the country will be of the same opinion after 
they have become acquainted with it. Their plan 
seems to be well considered and executed. One thing 
we notice with pleasure, viz., the great number of 
cross references which are given. There cannot be too 
many of these in a digest; for the more there are the 
more likely is the inquirer to find what he is looking 
for. We repeat that we are pleased with the first vol- 
ume which the new editors have given us, and we can 
only hope that it will stand that critical and radical 
examination which it will receive at the hands of the 
American bar during the next twelve months. 


’ Those of the profession who delight in going 
down to what might be termed the ‘‘bed rock’’ of the 
law, will turn with pleasure to Mr. Bigelow’s HistTo- 
RY OF PROCEDURE IN ENGLAND. This book em- 
braces the proceedings of the English courts during 
the Norman period from 1066 to 1074; their constitu- 
tion, their peculiar names and forms; their processes 
and modes of trial; their suits; their charters and 
their judgments. Tothe same lawyers we commend 
two great works of which Scribner & Welford, of 
New York, have just imported a special edition for 
use in this country, viz.: SAVIGNY’S CONFLICT OF 
LAWS, translated with notes by William Guthrie. and 
the INSTITUTES OF GAIUS and the RULES OF ULPIAN, 
edited and translated with notes critical and explana- 
tory by James Muirhead, Professor of Civil Law in 
the University of Edinburgh. They are both pub- 
lished by T. & T. Clark, Edinburgh, and are sold in 
this country at $10.50 each. 








NOTES. 





——The fourth annual meeting of the Illinois State 
Bar Association will be held at Springfield on January 
6th and 7th, 1881. The order of exercises will be as 
follows: Thursday, Jan. 6: 1. Reading Minutes of 
preceding meetings. 2. Report of Committee on Ad- 
missions. 3. Election of Officers. 4. Thesis: Pro- 
fessional Ethics—Hon. James K. Edsall 5. Thesis: 
The Obligations Resting upon the State with Respect 
to the Rendition of Fugitives from Justice—Hon. 
Charles Dunham. 6. Thesis: Special Assessments by 
Municipal Corporations for Public Improvements— 
Hon. Wm. E. Nelson. 7. Reports of Standing Commit- 
tees: (1). Executive. (2). Legal Education. (3). 
Law Reform. (4). Grievances. 8. The President’s 
Annual Address—Hon. David McCullough. Friday, 
Jan 7th. 1. Reports of Special Committees. 2. 
Report of Committee on Legal Biography. 3. Rem- 
iniscences of the Illinois Bar forty years ago; 
Lincoln and Douglas as Lawyers and Orators— 
Hon. Isaac N. Arnold. 4. Thesis: The Present State 
of the Common Law Practice in England—Hon. 
James B. Bradwell. 5. Thesis: The Legal Relations of 
Railroad Corporations, their Rights and Obligations— 
Hon. J. Mayo Palmer. 6. Miscellaneous Business. 
7. Reminiscences—Hon. Joseph Gillespie. 8. Oral 
Discussion; No one should be Incompetent as a Wit- 
ness; Affirmative—Hon. Wm.H. Barnes, Negative; 
Hon. 8S. W. Moulton; Volunteer Speeches. A vote to 
be taken on the merits of the debate. At nine o’clock 
the Association will give its annual banquet, t the 
Leland Hotel. 
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The price of this addendum is one dollar per year to 
subscribers of the Central Law Journal only. It is 
not issued every week, but as often only as there are 
sufficient opinions filed to fill at least one page, and 
will contain abstracts of all opinions Jiled in the Su- 
preme Court of Ohio. 





SUPREME COURT OF OHIO. 
November30, 1880. 


LIFE INSURANCE—DECLARATIONS—CONDUCT OF 
TRIAL.—1. A policy of insurance upon the life of C 
was issued on joint application of himself and wife 
for her sole benefit. In answer to a question in the 
application, C stated that he had had no sickness or 
disease during the seven years then last past. It was 
stipulated in the policy that if the statements in the 
application were notin all respects true, the policy 
should become void. Held, in an action by the wife 
upon the policy, the declarations of C made prior to 
the application, and tending to show that said state- 
ment was, to his knowledge, untrue, are incompetent. 
2. The court permitted counsel for one of the parties, 
in argument to the jury, to read and comment upon 
matter not in evidence, nor relevant to the issue. and 
which was prejudicial to the opposite party. Held, 
an irregularity or abuse of discretion which pre- 
vented a fair trial, and for which the verdict should 
be set aside and a newtrial ordered. Judgment re- 
versed. Opinion by BoyNnTON, J.—Union Central 
Life Ins. Co. v. Cheever. 


CONSTITUTIONAL LAW — APPROPRIATIONS. — The 
appropriation of $10,000 for Longview Asylum, con- 
tained in the act of April 15, 1880 (77 Ohio L., 249), 
is valid. Chapter 10 of the Revised Statutes, sections 
722 to 751 inclusive, in relation to Longview Asylum, 
does not constitute a contract between the State and 
the county of Hamilton. Neither of these statutes is 
within the provisions of section 29, article 2, of the 
Constitution, which require the vote of two-thirds of 
the members elected to each branch of the general 
assembly. The payment of a ‘‘claim’’ against the 
State was not the subject matter of this legislation. 
The sole object was the making of a provision for the 
support of a public institution which the Constitu- 
tion enjoins upon the general assembly. Con., Art. 
7, sec. 1. Peremptory writ allowed. Opinion PER 
CURIAM.—State, ex rel. v. Oglevee. 


CHALLENGE — STATUTES AS TO, CONSTRUED.— 
Sec. 5176 of the Revised Statutes makes it a ground of 
principal challenge that a person called as a talesman 
has already served as a talesman, in the trial of any 
cause in any court of record within the preceding 
twelve months. By a subsequent act, passed March 
29, 1880, to amend secs. 6, 12 and 14 of an act passed 
May 7, 1877, (74 Ohio L., 218), the ground of chal- 
lenge above named is omitted. The act so amended 
was not included in the Revised Statutes, nor does it 
appear to have been repealed by the revision. Held, 
that sec. 5176, above named, was not affected by the 


act of March 29, 1880. Judgmentreversed. Opinion 
PER CuRIAM.— Taylor v. State. 
ASSESSMENT—DEFAULT—PENALTY.—1. When an 


assessment for a street improvement is payable in an- 
nual installments, some of which have been paid and 
others remain unpaid, and it appears that those paid 
were in excess of the rate limited by law, such excess 





should be deducted from subsequent installments, 
not ratably, but in the order in which they mature. 
2. When such subsequent installments remain un- 
paid, the same still being excessive, no penalty for 
non-payment attaches. Judgment reversed. Opin- 
ion PER CURIAM. Pike v. Cummings. 


December 7, 1880. 


JUSTICE OF THE PEACE— PRACTICE — JURISDIC- 
TION.—1. Where it appears that a justice of the peace 
has taken and approved bail for stay of execution, on 
a judgment on his docket, by which execution was 
stayed for the time provided by the statute, it will be 
presumed, on proceedings in error by the judgment 
debtor to reverse said judgment, that the judgment 
Was stayed at his instance. 2. In such a proceeding, 
the judgment debtor can not allege, as error, want of 
jurisdiction of the court below over his person, his 
causing an undertaking for stay of execution being a 
waiver of any defect in the service of the summons in 
the action. Russell v. Giles. 31 O. St. 293, distin- 
guished. Judgment of district court reversed, and of 
the court of common pleas affirmed. Opinion by 
JOHNSON, J.—Shafer v. Hockheimer. 


LIMITATION—TENANT LN COMMON—PRESUMPTION 
OF DEATH FROM ABSENCE — PARTITION.—1. The 
statute of limitations does not run in favor of a tenant 
in common in the occupancy of the premises, against 
his co-tenant, until some overt act of an unequivocal 
character, clearly indicating an assertion of ownership 
of the entire premises, to the exclusion of the right of 
the co-tenant. 2. The legal presumption of death 
which arises from the absence of one from his home 
for the period of seven years, und who, in the mean- 
time, is not heard of, is but prima facie, and may be 
rebutted. 38. The plaintiff, the owner in fee simple of 
two undivided sevenths of a farm, had been absent 
and unheard of for nearly thirty years, when proceed- 
ings for the partition of said farm were instituted by 
persons who would have been his heirs, had he been 
then deceased. Under these proceedings, the prem- 
ises, not being divisible without manifest injury to 
the value thereof, were sold by order of the court, and 
bid off by defendant, H, owner of the remaining five- 
sevenths thereof, and who after said purchase made 
valuable improvements thereon. Held, 1. That H by 
such purchase acquired no title to the interest of the 
plaintiff in said land. 2. That in the partition of said 
premises the defendant, H, is entitled to the benefit 
of such improvements, and in making partition, re- 
spect should be had thereto. Judgment for plaintiff. 
Opinion by BOYNTON, J. OKEY, J., was of opinion 
that no such legal presumption, as stated in the second 
paragraph of the syllabus, exists.— Youngs v. Henner. 

STREET-RAILROAD COMPANIES —EMINENT DO- 
MAIN.—The plaintiff, a street-railroad corporation, 
obtained from the city council of Cleveland the right 
to construct and operate its road through certain 
streets of the city, upon certain terms and conditions 
expressed, and subject to such other terms and con- 
ditions as the council might thereafter prescribe. 
Among the conditions expressed, it was stipulated 
that a certain other railroad company, then in exist- 
ence, should be allowed to run its cars upon a portion 
of the plaintiff’s road, upon the payment of such rea- 
sonable compensation as the council should prescribe, 
if the parties were unable to agree. Afterward, an- 
other company was organized, to which was granted 
the right of way along certain streets, and also upon a 
portion of the route already occupied by the plaintiff 
and upon its track, upon the payment to the plaintiff 
of a reasonable compensation. These companies fail- 
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ing to agree upon the amount to be paid, the council 
prescribed a certain sum, which was_ tendered, 
but refused by the plaintiff. Thereupon the plain- 
tiff brought suit against said other last-men- 
tioned company to enjoin said company from using 
any portion of its track, alleging, among other things, 
that the compensation so prescribed and tendered was 
inadequate, which allegation was negatived by de- 
fendant. Held, 1st. That the plaintiff did not ac- 
quire an exclusive right to use the route upon which 
its road was constructed. 2d. That the property of 
the plaintiff in its track was subject to be taken for 
a like public use in common, upon compensation 
being first made. 3d. That the council stipulated for 
the right, in such case, to prescribe a reasonable com- 
pensation. 4th. That, without proof that the amount 
of compensation so prescribed and tendered was in- 
adequate, the plaintiff is not entitled toan injunction. 
Petition dismissed. Opinion by McILVAINE, J. 
Johnson, J., dissents from the third proposition.— 
Kinsman Street R. Co. v. Broadway, etc., R. Co. 


Board of Education v. McLandsborough, see 11 
Cent. L. J. 497. 


Koons v. State, see 11 Cent. L. J. 498. 


Lake Shore, etc. R. Co.v. Lavelley, see 11 Cent. 
L. J. 498. 
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The price of this addendum is one dollar per year 
to subscribers of the Ventral Law Journal only. Lt 
is notissued every week, but as often only as there are 
sufficient opinions Jiled to fill at least one page,and 
will contain abstracts of every opinion to be reported 
in the Court of Appeats of Kentucky. 


COURT OF APPEALS OF KENTUCKY. 
November, 1880. 


GUARDIAN AND WARD—EVIDENCE.—H. R. Hardin, 
as guardian for appellee, Taylor, made a settlement 
with the county court, and fell in debt to appellee in 
the sum of $3,350,in December, 1872, and on the 
day appellee attained his majority. Hardin sought 
his ward, who was not present at the settlement, and 
paid him the above amount, part in county bonds and 
partin cash. Appellee sold some of the bonds for 
about the same amount at which they were charged 
to him by the guardian, and collected the coupons on 
some until 1874. He had notice of the refusal to pay 
interest on these bonds at the several dates at which 
default was made, and for a year after he received the 
bonds from his guardian the market value of the 
bonds remained about the same. Appellee made no 
complaint to the guardian until December, 1877, when 
he tendered him some of the bonds and demanded 
that the guardian receive them and pay him their es- 
timated value in money at date of settlement in 1872. 
This the guardian refused to do, and this suit was 
brought against the guardian and his surety on the 
15th December, 1877, to enforce said demand. It ap- 
pears that about the time of the settlement the guard- 
ian purchased a number of these same bonds for himself 
and others of his family, and at the time of his death 
held and owned some $4,000, face value, of the bonds. 





The petition was filed on the 10th day of December, 
1877, and the answer of decedent, Hardin, onthe 5th of 
March, 1878. Appellee gave his deposition on April 3d, 
1878, and, on the 13th of April of that year, Hardin 
died. The pleadings were not made up until August 
term, 1878. It is assigned for error that the court 
overruled exceptions to the deposition of appellee. 
Held that, 1. While the receipt is not conclusive on 
abpellee, and it is the duty of the court to scrutinize 
such settlements, made so soon after the majority of 
the ward, with the greatest care, and the burden of 
proving good faith is on the guardian; yet correspond- 
ing good faith should be exercised by the ward to- 
wards the sureties whom he attempts to hold liable 
after a lapse of so long a time. Arons v. Mendel, 
Ms. of April 8th, 1880. There was no false rep- 
resentation made by the guardian as to the value of 
the bonds, and no concealment of any fact af- 
fecting their value, present or prospective, which 
was within the knowledge of the guardian; 
and the fact that the bonds subsequently became com- 
paratively worthless, does not determine the good 
faith and validity of the contract. 2. The court erred 
in overruling exceptions to the deposition of appellee, 
in which he undertakes to detail a conversation be- 
tween his guardian and himself at the time he signed 
the receipt for the amount found to be due him on 
settlement. when no one else was present. Sub. sec. 
2 of sec. 606, Civil Code. The language of the Code: 
**One who is dead when the testimony is offered to be 
given,’’ refers to the time when the evidence is ten- 
dered to the court or jury on the trial of the action, 
and not to the time when the deposition is taken. 
Judgment reversed and cause remanded with direc- 
tions to dismiss the petition. Opinion by HINEs, J.— 
Hardins v. Taylor. 

Usury ON PURCHASE-MONEY OF LAND.—In Tou- 
sey Vv. Robinson, 1 Metc. 663, and Gruell v. Smalley, 
1 Duvall, 358, it was decided that interest greater 
than the legal rate, promised to be paid as part of the 
purchase-price of the land, was not usury. In the 
former case the unpaid payments have interest from 
date. In this case it is held that when the purchase- 
price of land is a specified sum payable in whole or 
part in the future, with interest greater than the le- 
gal rate on the unpaid payments after maturity, the 
interest is no part of the consideration of the land, 
and payment of more than the legal rate can not be 
enforced. Judgment reversed. Opinion by COFER, 
C. J.—MeCann v. Bill. 

CHANGE OF DOMICIL BY MINORS.—Where a mi- 
nor having a legal guardian in Kentucky, moves to 
another State without the consent of said guardian, 
and there chooses a guardian, the latter can not sue 
the Kentucky guardian to recover proceeds of land in 
Kentucky belonging to the ward. The ward could 
not change her domicil without the consent of her 
legal guardian, and the courts of the other State had 
no power to appoint a guardian, under the circum- 
stances. Schouler’s Domestic Relations, 312 and 412. 
Forbes v. Forbes, 3 Am. Law Reg. (0. 8.) 255. Judg- 
ment affirmed. Opinion by Corer, C. J.—Munday’s 
Guardian v. Baldin. 
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The price of this addendum is one dollar per year to 
subscribers of the Central Law Journal only. Itis 
not issued every week, but as often only as there are 
sufficient opinions filed to fill at least one page, and 
will contain abstracts of every opinion filed in the 
Supreme Court of Indiana. 


SUPREME COURT OF INDIANA. 
November, 1880. 


SALE OF GOODS—ACCEPTANCE—IMPLIFD WAR- 
RANTY.—I1. A complaint which alleges that defend- 
ant is indebted to the plaintiff ina definite, specitied 
sum, forthe difference in value of a stock of goods 
and certain real estate exchanged by the parties, 
which sum the defendant promised to pay, is good on 
demurrer. A bill of particulars is not necessary. 2. 
The acceptance of the goods by the defendantis at 
least prima facie an 2dmission by him that the goods 
were of the quality stipulated for. 3. The vendor of 
goods in his possession impliedly warrants their title. 
1 Pars. Cont. 573. But where the vendee accepts the 
goods, if there is any lien or mortgage on them,it rests 
with hlm toshow it. 4. Where a written contract for 
the sale of goods provides that the vendee is to take 
the goods at “cost price or current rates,’’ the parties, 
in making the invoice, may agree as to what are cur- 
rent rates. Whenthe parties so agree at what rate 
the goods are to be taken, they agree as to what should 
be regarded as current rates, and parol testimony of 
the agreed rate is not objectionable as contradicting 


the written contract. Aflirmed. Opinion by Wor-’ 


DEN, J.—Sharp v. Rodebaugh. 

PROMISSORY NOTE— EXPRESS TRUST— INSTRU- 
MENT SIGNED BY ONE PARTY ONLY.—1. Where a 
note is assigned to a cashier of a bank, he is made the 
trustee of an express trust, and a suit on such note is 
properly brought in his name. 50 Ind. 319; 62 Ind. 
198. 2. Suit was commenced Dec. 3, 1878, on a prom- 
issory note and to foreclose a mortgage securing it. A 
subsequent purchaser of the real estate answered that 
sh@ had purchased the same before the assignment of 
the note by the payee thereof, and that such payee 
and the defendant and ber husband had entered into 
a certain agreement, to the effect that for the consid- 
eration theretn specified, the payee would extend the 
time of payment of said note to the Ist day of January, 
1880. The instrument was signed only by the payee, 
but general performance on the part of the defendant 
was pleaded. The plaintiff filed a general denial, and 
on the trial an objection to the admission of the 
writing in evidence was sustained. Jield, that the 
writing was but a proposition for an agreement or con- 
tract. It was not signed orin any way aecepted by 
the defendant or her husband; and a proposition to 
contract, until it is in some way accepted, may be 
withdrawn or abrogated by the party who makes it. 
There is nothing in the writing to prevent the payee 
or his assignee from commencing the action at any 
time before the proposition was accepted, and by so 
commencing the action the proposition was abrogated 
and virtually withdrawn. The court did not err in re- 
jecting the paper. Affirmed. Opinion by BrmppLe, 
C. J.—Holmes v. Boyd 

SUPREME COURT — QUESTION RESERVED — CON- 
TRACT TO PAY ATTORNEY’S FEE—SET-OFF—FALSE 


REPRESENTATIONS OF VALUE OF REAL ESTATE.—1. ° 


In order to bring before the Supreme Court the action 
of the court below upon a motion to strike out inter- 
rogatories ora pleading, the question must be saved 
by bill of exceptions. 44 Ind. 106; 61 Ind. 107. 2. 
The contract to pay attorney’s fees, in whatever form 





jit may be expressed, is a contract of indemnity only; 
and,if the hélder of such contract has agreed with his 
attorneys for smaller fees than were stipulated for,such 
agreement will limitthe amount of the holder’s recov- 
ery on account of attorneys’ fees. 11 Ind. 331. 3. A set- 
off is a cross-action, and must state facts sufficient to 
constitute a cause of action against the opposite party. 
50 Ind. 162. 4. The vendee of real estate has no right 
to rely upon the affirmations of the vendor merely as 
toits value, and if he does so, itis his own folly, and 
the law will afford him no redress. Such false repre- 
sentations can not be made the basis of a claim for 
damages in the vendee’s favor against the vendor, 
either in an original action or by way of recoupment 
or set-off. 2. Kent. Com. 486; 10 Ind. 485; Yelv. 21; 
5 Johns. 354; 72 Ill. 890; 48 N. H. 368; 5 Hill, 63; 114 
Mass. 99; 56 N. Y. 83. Reversed. Opinion by HOwKk, 
J.—Kennedy v. Richardson. 

MASTER AND SERVANT—IMPLIED OBLIGATIONS— 
RIsKS ASSUMED BY SERVANT.—The implied agree- 
ment of a servant is that he will assume all risks 
which are ordinarily and naturally incident to the par- 
ticular service, and that of the master is that he will 
not subject the servant, through fraud, negligence or 
malice, to greater risks than those which properly be- 
long to the particular service. The master’s obliga- 
tion is not to supply the servant with absolutely safe 
machinery, but to use reasonable care not to subject 
the servant to extraordinary danger. So, when the 
servant is employed to do a particular kind of work, 
with particular kinds of implements and machinery, 
the master does not agree that the implements and 
machinery are free from danger in their use, but that 
they are sound and fit for the purpose intended, so far 
as ordinary care and prudence can discover, and that 
he will use ordinary care and prudence in keeping 
them in such condition, and the servant agrees that he 
will use such implements and machinery with care 
and prudence; and if, under such conditions, the 
servant is injured, the accident is one the risk of which 
the servant must be deemed to have assumed when he 
entered into such service. 39 N. Y.468; 49 Barb. 558. 
In this case the plaintiff wasa brakeman, and his foot 
was caught in a frog, and run over by a moving train. 
He reeovered below. Reversed. Opinion by ScorT, 
J.—Lake Shore, etc. R. v. McCormick. 

ASSAULT AND BATTERY—CONTRIBUTORY NEGLI- 
GENCE—PLEADING.—1. In an action for an unlawful 
assault and battery of the plaintiff’s person, it is not 
necessary to allege that the plaintiff was not guilty of 
contributory negligence. The plaintiff, if he makes 
out the trespass, is entitled to recover, and no negli- 
gence on bis part can defeat his action. 46 Iowa, 132. 
2. Where. in such an action, the defendant answers 
that he used no more force than was necessary to eject 
the plaintiff from his premises, after having re- 
quested him to leave, the replication of the general 
denial is the full equivalent of the common-law repli- 
cation de injuria, and the plaintiff can recover for the 
excess of force used, no special replication being 
necessary. Affirmed. Opinion by WorbrEN, J.— 
Steinmetz v. Kelley. 

CERTIFICATE TO RECORD—ASSUMPTION OF MORT- 
GAGE DEBT.—1. The following certiticate of the clerk 
below to the record is sufficient: ‘‘The foregoing is 
a full, true and complete copy of all the papers filed, 
proceedings had and judgment rendered in the above 
entitled cause in said court, on file and of record in 
my oflice.’’ 2. Where the purchaser of real estate as- 
sumes to pay one-half of certain mortgages thereon, 
he isa proper party defendant to a suit to foreclose 
the mortgage, but is not personally liable for more 
than one-half of the mortgage debt. Reversed in 
part. Opinion by WORDEN, J.—Logun v. Smith. 














































AREFANSAS ADDENDUM. 








ST. LOUIS, DEC. 17, 1880.—No. 1. 


To the Profession in Arkansas: After the first of 
January, 1881, this Addendum will be published 
weekly, when a sufficient number of opinions is filed, 
and furnished to subscribers of the Central Law 
Journal, at one dotlar per year; provided a sufficient 
number of subscribers can be obtained to justify its 
publication. It will coutain abstracts of every opin- 
ion filed in the Supreme Court of Arkansas. Every 
attorney receiving this number of the Journal, and the 
profession throughout the State, are requested to as- 
sist in the enterprise. 














SUPREME COURT OF ARKANSAS. 


November Term, 1880. 





NEW TRIAL—MOTION FOR—BILL OF EXCEPTION— 
COUNTERCLAIM.—Plaintiff sold one-half interest in 
a meat-market business for $2,500, and brought suit 
alleging payment of $690.56, praying judgment fo 
the balance. Defendant admits the purchase. but 
sets up special defense. He made his answer a coun- 
ter-claim and asked judgmeut for amount. Judg- 
ment for defendant. Plaintiff appealed. Motion for 
new trial made, overruled and exceptions taken; but 
the bill of exceptions does not set out the motion, nor 
refer to it as the one set out in the transcript. Held, 
1. Motion for new trial to be part of the record, must 
be incorporated in the bill of exceptions or specially 
referred toin it. White v. Prigmore, 28 Ark. 450; 
Nisbett v. Brown & Noton, 30 Ark. 585. 2. Defend- 
ant’s claim was a good counter-claim. Affirmed. 
Opinion by HARRISON, J.—Farquharsen v. Johnson. 


CRIMINAL PRACTICE — VERDICT — CHARGE — EN- 
TRIES NUNC PRO TUNC.—S was indicted in the Phil- 
lips Cireuit Court for murder, and took change of 
venue to Munroe county, where, upon arraignment, 
he entered his plea of not guilty. On trial the jury 
returned their verdict which was recorded as follows: 
‘*The jury find the defendant guilty as charged in the 
indictment.’’ Motion for new trial made, overruled, 
bill of exceptions taken, and the defendant sentenced 
tobe hung. On writ of error to the Supreme Court, 
a temporary supersedeas issued suspending the ex- 
ecution of the sentence. At the next term of the 
Munroe Circuit Court, the prisoner being in court, the 
attorney for the State filed a motion to amend the 
record entry of the former term, showing by compe- 
tent proof, that the former entry upon the record was 
erroneous, and that the true verdict returned by 
the jury was: ‘*We the jury find the defendant guilty 
of murder in the first degree.’’ On hearing the evi- 
dence produced, the court found the latter to be the 
true verdict of the jury, and ordered a nunc pro tunc 
entry to be placed upon the record. To this ruling 
the defendant excepted, and the case is now before this 
court by writ of certiorari. Held, 1. The records of the 
circuit court may be amended by motion, after writ 
of error or appeal, so as to show the true record, both 
in civil and criminal cases; but in criminal cases the 
prisoner should be produced in court, and the 
amended records must be brought up by certiorari to 
this court. Feel v. State, 21 Ark. 213; Binns v. State, 
M.S. 2. It is noerrorinthe court below to charge 
the jury by reading tothem the law as passed upon 
by the Supreme Court and reported in the official re- 
ports of the State. 3. In practice the general charge 
should be set out in the bill of exceptions, so that the 
appellate court may know whether or not, the special 
instructions refused were embraced in the general 








charge. The court is not compelled to give the same 
instruction twice, however varied its terms, when 
their substance is the same, and no injustice will be 
incurred by refusing them. There was noerror in 
the instructions given in the court below. Affirmed. 
Opinion by ENGLISH, C. J.— Sweeny v. State. 

MATTERS PENDENTE LITE—ACCOUNT.—This cause 
was here on a former appeal, in 31 Ark. 430. It was 
then decided that as T had redeemed from the pur- 
chaser at executor’s sale, he thereby became the 
owner of the equity of redemption of the lands in 
question; subject, however, to debts secured by deed 
of trust, owned by Gand B. The cause was then re- 
manded with certain specific instructions. The man- 
date was returned to the court below, and T filed his 
supplemental bill setting out certain facts, and claim- 
ing that G and B had collected rents, etc., sufficient to 
pay off the deed of trust owned by them. This was 
denied. The matter of account was referred to a 
master who filed his report, showing that G had re- 
ceived more than sufficient moneys to satisfy the deed 
of trust. The chancellor refused to allow the account, 
and rendered a decree against G for $2,520.25. It 
seemed that T owned the whole title to the land, both 
legal and equitable. Both parties appealed. Held, 1. 
Matters arising pendente lite may be introduced on the 
second hearing of the cause, after mandate has issued 
from this court with special instructions to the court 
below. 2. Some of the statements and allowances 
of both accounts were erroneous. Reversed and 
remanded, with specific instructions that the costs be 
shared equally by all parties. Opinion by EaKIN, J. 
—Greer v. Turner. 

FORNICATION—PROOF OF.—H and one V_ were 
jointiy indicted for cohabiting together as husband 
and wife, not being married. They were separately 
tried, convicted and fined $25. Motion for new trial 
made, overruled and proper exceptions taken. Error 
assigned, alleged insufficient evidence to support the 
verdict. Held, that the fornication, if proven at all, 
was not proven to have been committed within the 
last twelve months preceding the finding of the in- 
dictment. Reversed and remanded. Opinion by 
HARRISON, J.—Howard v. State. 


RENT—LIEN—LIMITATION OF.—On June 4, 1875, 
plaintiff sued one M, alleging that as agent of C. H. 
& Co., he had rented to one C certain lands for the 
years 1873 and 1874 at a stipulated price, payable on 
the ist day of December of each year; that C raised 
cotton crops, and applied three bales of the cotton in 
satisfaction of rent, and turned balance over to M, 
who converted it to his own use, knowing at the time 
that the rents were unpaid. He prayed judgment for 
balance of rents. M having answered, specifically 
denying each and every allegation, died, and this suit 
was revived in the name of Hamlett, administrator. 
Dismissed below for want of equity. Plaintiff ap- 
pealed. Held, 1. That more than six months had 
elapsed since the rent for the last quarter became due, 
and the lien on the cotton had expired. Gant’s Dig. 
sec. 4,089. 2. The proceeds from the sale of a com- 
modity are subject to the same limitations as the 
commodity itself would have been. As there was no 
rent lien to be enforced at the time this suit was com- 
menced, the right of the agent to the equity of his 
principal is not now judicially before the court. Af- 
tirmed. Opinion by Harrison, J.—Valentine v. 
Hamlett. 


Adler v. State, see 11 Cent. L. J. 484. 
Barnett v. State, see 11 Cent. L. J. 497. 
Crawford v. Carson, see 11 Cent. L. J. 497. 
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